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What is “legal” inclusion?

U.S. Department of Education

• Full inclusion = placement of a special education 
student in a regular class 80% or more of the day
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What does the law say?

Americans with Disabilities Act 

• Prevents discrimination on the basis of disability by 
state and local governments in all services and 
programs, including educational

• Requires provision of services in the “most 
integrated setting” appropriate, meaning where 
people with disabilities interact with people without 
disabilities to the fullest extent possible

What does the law say?

Americans with Disabilities Act 

• Requires “equal opportunity” to benefit from and 
reach the same level of achievement in all public 
programs, including educational programs

• Must make “reasonable modifications” (including 
providing needed educational and related services) 
when necessary to meet these obligations   
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What does the law say?

Individuals with Disabilities Education Act

• Requires that children with disabilities be educated 
in the “least restrictive environment”

• Schools must consider placement in general 
education, regardless of severity of disability

• Standard for denying inclusion is very high:  
• Student can only be placed in a self‐contained classroom when 
(s)he cannot make appropriate educational progress, even 
with the use of all necessary supplemental supports, aids and 
services

What does the law say?

Section 504 of the Rehabilitation Act 
• Prevents discrimination on the basis of disability in all 
services and programs receiving federal funding

• Similar obligations to Title II of the ADA and IDEA’s FAPE 
standard

Workforce Innovation and Opportunities Act
• Focus on preparing students with disabilities for competitive, 
integrated employment

• Requires opportunities for transition‐age youth, including 
internships, summer jobs, etc.  

• Schools can no longer contract with sheltered workshops, 
and youth under 24 must be provided experiences with real 
work before they can enter sheltered workshops
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“We conclude that in the field of education, the 
doctrine of ‘separate but equal’ has no place.”
— Brown v. Board of Education, 347 U.S. 483, 495 (1954) 

Inclusion as a Civil Right
Inclusion in schools is part of a broader civil rights 
movement for inclusion of people with disabilities 
in all aspects of society

The US Supreme Court has said segregation of 
people with disabilities violates their civil rights and 
causes harm by:  

1. “Perpetuating unwarranted assumptions that persons so 
isolated are incapable or unworthy of participating in community 
life” 

2. “Severely diminishing the everyday life activities of 
individuals,” including participating in school, working, being 
part of a family and developing social contacts
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Inclusion as a Civil Right

Research on effects of segregation and isolation

• Make people feel angry, resentful, frustrated, hurt, 
different, inferior, worthless, unwanted, 
unaccepted, and ashamed

• Excluded students are relegated to a devalued social 
status and taught dependence, compliance, and 
subordination

Inclusion as a Civil Right

Students should not have to earn their way into 
a general education classroom.  It is a civil right.

Inclusion in school is key to preparing youth with 
disabilities for independent living, employment, 
building relationships with peers who are non‐
disabled, and learning to make decisions and 
self‐advocate.
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What does the law say?
Recent letter from US Department of Justice finding 
Georgia in violation of the ADA for its statewide 
educational program for students with disabilities 
(GNETS)

• Students unnecessarily segregated in separate schools 
or classrooms; lack of services and supports for them in 
neighborhood schools for inclusion

• Students denied equal educational opportunity through 
GNETS’ less rigorous curriculum, inferior facilities (lack 
of library, labs, gyms), and lack of access to specials and 
extracurricular activities 
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An Advocate’s Definition of FAPE (IDEA):

• FAPE is everything that we push forward for a 
meaningful day at school.

• FAPE is the substantive education that 
students with disabilities are entitled to 
receive.

• LEA (Local Education Agencies) must provide 
FAPE.  Students and parents do not provide 
FAPE.
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FAPE Definition

20 U.S.C. § 1401(9) is not clearly defined
• Special Education and Related Services 

• Provided at public expense
• Meet state standards
• Are appropriate
• Provided in conformity with an IEP

Case law, particularly Bd. Of Education v. Rowley, 458
U.S. 176 (1982) has defined FAPE  

• FAPE is not the “best” program
• FAPE does not have to “maximize child’s potential”

IDEA and FAPE

• IEP must address functional and 
developmental needs, as well as academic 
needs

• IEP should address what the student knows 
and can do, as well as deficits

• IEP must be based on research‐based 
practices to the extent practicable
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IDEA and FAPE

IEP must be developed consistent with IDEA 
procedural requirements

IEP must be reasonably calculated to provide the 
student with educational benefit, including:

• Incorporation of research‐based programs

• Addressing developmental and functional needs

• Addressing what the child can do

• Expanded transition programming, including course 
of study

IDEA and FAPE 

• Transition plan should address all needs 
related to transition, based on evaluation, 
including courses of study

• Instruction/programming must be based on 
research‐based practices

• Teachers, related service professionals, and 
paraprofessionals must be highly qualified
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The Advocate’s Best Tool

Know the student

• Spend time with the student in the home setting

• Observe the student in a full day at school

• Then read the records

Advocacy Strategies 

Know the grade level standards.  Use state 
standards to leverage an education in general 
settings with highly qualified teachers.

Use charts and graphs to demonstrate 
regression with data from public and private 
evaluations.
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For comparison, following is a chart 
comparing John’s schedule in the 
segregated setting with the schedule of his 
typical peers in kindergarten.  These 
schedules were posted outside each 
classroom door.  These schedules do not 
include individual services students may 
receive in either setting such as ESOL, OT, 
S/L, etc.

It is interesting to note that John, as a 
student with autism, must negotiate more 
transitions in the segregated classroom 
than he would in the general setting.  John 
reads 6 grade levels above his peers but 
has no language arts instruction.  John 
wants to learn how the world works, but he 
receives no instruction in science or social 
studies.  While his classmates nap from 
12:30 – 1:30, John  sits in his classroom 
listening to music with headphones.  After 
his classmates leave school early for their 
special education buses, John remains in 
the classroom without any peers for 50 
minutes. The allegations of abuse 
notwithstanding, the segregated setting 
denies John the education to prepare him to 
lead a productive and independent life to 
the maximum extent possible (20 U.S.C. §
1400(c)(5).

† = John attends Ms. Jones’s class at this 
time.

 
Time  Segregated Classroom/ Ms. 

Smith 
Time General Classroom/ Ms. 

Jones 
 

7:25 – 7:50  Morning Routines   
7:50 – 8:25 Breakfast/Social Skills 8:00 – 8:55 Language Arts/Circle Time 
8:25 – 8:30 Transition/Restroom   
8:30 – 8:50 Morning Routines   
8:55 – 9:50 Specials 8:55 – 9:50 Specials † 
9:50 – 
10:00 

Bathroom/Snack 9:50 – 
10:00 

Restroom Break 

10:00 – 
10:25 

Reading 10:00 – 
11:00 

Math † 

10:25 – 
10:50  

IEP Box   

10:50 – 
11:05 

Organized movement   

11:05 – 
11:25 

Interactive read aloud 11:00 – 
11:25 

Science/Social Studies 

11:25 – 
11:40 

Movement outdoors 11:25 – 
11:50 

Lunch 

11:40 – 
12:10 

Lunch/Social Skills 11:50 – 
12:20 

Language Arts 

12:10 – 
12:30 

Computer 12:20 – 
12:30 

Movement 

12:30 – 
1:30  

Rest/Quiet Time 12:30 – 
2:25 

Language Arts 

1:30 – 1:45 Packing up for dismissal   
1:45 – 2:30 Closing Circle Time   
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Use the law to leverage a potent and relevant education.

Know the big picture.  Use the Findings and Purposes 
section.

• “…prepare them for further education, employment and 
independent living.”

• 20 U.S.C. § 1400

Use transition, even for young students.
• Outcome oriented, “courses of study”

• Includes AP and Vocational classes

• 20 U.S.C. § 1414(d)(1)(A)(i)(VIII)

Advocacy Strategies

Advocacy Strategies

Expect and ask for research‐based instruction in 
all areas, including behavior

• “Please tell us the research you relied upon when 
you chose X curriculum for Joey, a student with 
autism.”

• “Please share with the parent the peer‐reviewed 
research that demonstrates the segregation and 
congregation of students with behavior challenges 
improves outcome.”
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Advocacy Strategies

Expect a year of achievement (or more) for a 
year of instruction.  How much of a gap must be 
closed?

Least restrictive environment (LRE), particularly 
the general classroom, will leverage a good 
education and safety for kids with disabilities.


