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In August 2017, the ABA House of Del-
egates passed a resolution that “urges 
courts to consider supported decision-

making as a less restrictive alternative to 
guardianship” and “to consider available 
decision-making supports that would meet 
the individual’s needs as grounds for termi-
nation of a guardianship and restoration of 
rights.”1 This article examines the newly 
emerging practice of supported decision-
making as an alternative to guardianship 
(the “what”), compares it within exist-
ing guardianship law (the “why”), and 
describes how some judges have taken 
the lead in promoting supported decision-
making in their jurisdictions (the “how”).

First, why is this an important issue? 
Although there are no reliable figures for 
the number of persons currently under 
guardianship in the United States, the best 
current estimate is that there are 1.3 mil-
lion active adult guardianship cases.2 Many 
are older persons with progressive cognitive 
decline, dementia, Alzheimer’s, and so 
forth, while others (who are subject to sepa-
rate statutes in 11 states) are persons with 
intellectual and developmental disabilities 
(I/DD), a population that is growing at a 
faster rate (and subject to separate statutes 
in 11 states).3 A smaller, but increasing 
number, are young adults with traumatic 
brain injuries resulting from incidents that 
occurred during their military service. 
These are people who, in the vast majority 
of cases, have plenary guardians4 (or con-
servators, as they are called in some states) 
and have, in essence, lost all of their legal 
and civil rights (or at least had these rights 
suspended indefinitely). While guardian-
ship is seen as a remedy to “protect” persons 
who lack “capacity,” it has come under 
increasing scrutiny and concern, including 
a recent report by the National Council on 
Disability,5 articles in national publica-
tions,6 and even an Oscar-nominated short 
documentary.7

The resolution draws on the ABA’s 
50-year commitment to limiting imposition 
of guardianship to only those cases where a 
less restrictive alternative is not available.8 
This decades-long commitment has as its 
foundation a constitutional imperative 
grounded in due process and, arguably, in 

the Americans with Disabilities Act.9 “Least 
restrictive alternative” language is specifi-
cally included in the Uniform Guardianship, 
Conservatorship and Other Protective 
Arrangements Act,10 which focuses on “the 
need to limit the use of guardianship and 
create alternatives that maximize the self-
determination of those who may need 
decision-making assistance. . . .”11 and the 
guardianship statutes of 31 states, with 
analogous language in seven other state 
statutes, and case law imposition in two 
more.12

Judges in most guardianship proceed-
ings are required to consider less restrictive 
alternatives before imposing guardianship. 
Until recently, those alternatives have gen-
erally involved health care proxies, living 
wills, trusts and/or powers of attorney exe-
cuted by an older person before developing 
her/his disability, or special needs trusts, or 
other financial instruments created by oth-
ers for the person’s benefit. Recently, 
however, the emerging practice of sup-
ported decision-making has become a 
viable alternative.

So just what is supported decision-mak-
ing, where does it come from, and how does 
it work? At its most basic, supported deci-
sion-making ref lects our common 
experience that we all use a variety of sup-
ports in making decisions, especially 
important decisions. Think about your 
decision to go to law school, or to marry 
(or not), to buy a house or car, to accept a 
job, or to seek a position as a judge. No 
doubt you consulted with friends and/or 
family members or knowledgeable profes-
sionals, perhaps did some research in the 
library or online, and so forth. Like most 
people, you did not make those decisions 
entirely on your own or in a vacuum.

Supported decision-making simply 
reflects that persons with a variety of intel-
lectual, developmental, or cognitive 
disabilities also may need supports, 
although those supports may be different 
or of greater intensity. The kinds of sup-
ports might include gathering relevant 
information, explaining that information 
in simplified language, weighing the pros 
and cons of a decision, considering the 
consequences of making—or not 
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making—a particular decision, communi-
cating the decision to third parties,13 and 
assisting the person with a disability to 
implement the decision.

Understanding how we all use supports 
also provides a different lens on how to 
think about “capacity” as it arises in guard-
ianship statutes and proceedings. The 
“understand and appreciate” test commonly 
employed can and should comfortably 
include “with supports,” reflecting the real-
ity of decision making, rather than positing 
an unrealistic, isolated, and unconnected 
“rational person.”14

Supported decision-making is also pre-
mised in Article 12 of the United Nations 
Convention on the Rights of Persons with 
Disabilities (CRPD),15 which has been rati-
fied by more than 175 countries.16 The 
United States has signed, but not yet rati-
fied, the CRPD, so it is not binding in our 
courts. The experience of other countries, 
both in legislative change and in the cre-
ation of pilot projects utilizing supported 
decision-making, is useful to consider.17 The 
experience of those pilots also has been 
reflected in practice in the United States.18 
with evaluations of various pilots demon-
strating that the use of supported 
decision-making leads to greater self-deter-
mination, personal satisfaction, and 
community inclusion.19

A useful definition of supported deci-
sion-making comes from Professor Robert 
Dinerstein of American University’s Wash-
ington College School of Law, who has 
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potentially resulting in withdrawal or non-
filing of a guardianship petition. Where 
information about supported decision-mak-
ing is available in the office of the 
guardianship clerk, potential petitioners can 
be advised of a process that could avoid 
unnecessary court proceedings, while pro-
viding a rights-enhancing service to 
someone who might otherwise have been 
subjected to guardianship.39

Individual judges, and state judiciaries 
more broadly, have been instrumental in 
expanding the knowledge and use of sup-
ported decision-making and the practice 
in both the legal and larger communities. 
Perhaps most prominent among these is 
Justice Nathan Hecht, Chief Justice of the 
Texas Supreme Court, who led the effort 
to pass the first supported decision-making 
statute in the country in 2015.

According to Justice Hecht,40 problems 
with guardianship arose in part because of 
Texas’s diverse, nonunified court system—
with guardianship proceedings in small 
rural counties presided over by judicial offi-
cers who were not law trained. The larger 
counties, with active probate courts, were 
also sporadically the subject of sensational 
press reports about guardianship abuses. 
Under Justice Hecht’s leadership, the Texas 
Judicial Council, made up of judges, legis-
lators, lawyers, and public members, formed 
a committee to investigate and monitor 
guardianship in a number of representative 
counties. The Texas Office of Court 
Administration, directed by David Slayton, 
developed the program, gathered informa-
tion, and analyzed the data. Although 
supported decision-making was not the 
original focus of that committee, over time, 
the Council became convinced that sup-
ported decision-making “was the way to go 
as an alternative to guardianship.”

Gaining bipartisan support in both 
houses of the Texas legislature, the first stat-
ute passed unanimously in 2015.41 At the 
same time, it also generated a major educa-
tional effort. In Texas, attorneys involved in 
the guardianship system are required to 
complete relevant continuing legal educa-
tion, and the statute provides that supported 
decision-making must be considered before 
guardianship can be imposed. Justice Hecht 
reports that there has been a great deal of 

described supported decision-making as “a 
series of relationships, practices, arrange-
ments, and agreements of more or less 
formality and intensity, designed to assist 
an individual with a disability to make and 
communicate to others decisions about the 
individual’s life.”20 That is, supported deci-
sion-making may take many forms, from 
entirely informal, to circles of support, to 
more formalized arrangements involving 
written agreements, and finally to agree-
ments made legally binding on third parties 
by legislation, as in Texas, Delaware, the 
District of Columbia, and Wisconsin.21

In the latter two situations, people with 
I/DD choose trusted persons in their lives 
(family members, friends, service providers, 
etc.) to provide support in specified areas, 
and in specified ways. For example, a per-
son might choose a parent to support her/
him in healthcare decisions by collecting 
information and helping to weigh the pros 
and cons. Someone who does not commu-
nicate in traditional ways might choose to 
have support from a sibling in communi-
cating her/his decision to third parties.

The person with I/DD may go through 
a formalized “facilitation” process with her/
his chosen supporters before entering into 
a written agreement.22 That person may 
enter into a statutory agreement with assis-
tance from students in a law school clinic23 
or utilize a template with the help of video 
instructions available through organiza-
tions like the ACLU Disability Rights 
Project and the University of California at 
Davis,24 or the protection and advocacy 
agency for South Carolina.25 The common 
factor is that the supported decision-mak-
ing agreement describes the areas in which 
support is needed and designates support-
ers; they, in turn, agree to support the 
person with a disability rather than substi-
tuting their own decisions.26

Results from the evaluations of pilot 
supported decision-making projects here 
and abroad have, so far, clearly and 
resoundingly demonstrated the clear value 
of the supported decision-making concept 
to the participants.27 Perhaps equally 
important for judges, the increased self-
deter minat ion that  suppor ted 
decision-making provides for people with 
I/DD also means that they are less likely to 

be the subject of abuse or exploitation.28 
While existing pilots mostly focus on peo-
ple with I/DD, supported decision-making 
should also offer protection to older persons 
with cognitive decline and persons with 
traumatic brain injuries because the exis-
tence of a network of supporters ensures 
that there will be “many eyes” watching 
out for possible abuse or undue influence, 
and available to report it or otherwise take 
protective action.29

Supported decision-making has been 
embraced by a variety of entities including 
the federal Administration for Community 
Living,30 which funds a number of supported 
decision-making–related projects such as the 
National Resource Center for Supported 
Decision-Making.31 Support for supported 
decision-making has come from The Arc32 
and from the National Guardianship Asso-
ciation.33 As already noted, as of November 
2018, four states and the District of Colum-
bia have passed legislation recognizing 
SDMAs, with several more in process.34

So how does, or will, supported decision-
making arise in the judicial system? The two 
most obvious ways are in proceedings in 
which guardianship is sought in the first 
instance, or where there is a petition to ter-
minate guardianship and restore rights to 
the person previously subject to guardian-
ship. In each instance, proof that there is a 
credible system of decision-making support 
in place for the subject of the proceeding, 
whether formalized in a supported decision-
making agreement35 or demonstrated over 
time in a more informal way,36 should con-
stitute a “less restrictive alternative” as the 
ABA resolution anticipates.

More can be done, however, to ensure 
that concerned individuals are considering 
the supported decision-making alternative 
at the outset. For example, whether by stat-
ute or court rule, petitioners for guardianship 
might be required to explain why they have 
not explored supported decision-making, or, 
if they have, why it has not proven suffi-
cient.37 Many petitioners—and their 
attorneys—are unaware of the existence of 
supported decision-making38 or how it might 
resolve the issues that caused them to seek 
guardianship. Requiring consideration of 
supported decision-making will bring the 
possibility of its use to their attention, 
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buy-in, especially by judges in urban coun-
ties that handle the majority of Texas 
guardianship cases. In 2017, the supported 
decision-making statute was slightly changed 
to make supporters fiduciaries and to provide 
procedures to deal with conflicts that might 
arise among supporters.42

The Texas Judicial Council has contin-
ued to study supported decision-making, 
and thus far has been “pleased” by the way 
the statute is working. Significantly, since 
enactment of the initial statute in 2015, 
there has been a 6 percent decrease in adult 
guardianships. Justice Hecht describes this 
as a good trend, helping to ensure that sup-
ported decision-making is viable and, in 
many respects, better than guardianship 
for a large number of people.

One of the issues that arose at the 
beginning of the Texas experience was the 
lack of concrete information about the 
number of guardianships in place and the 

situation of persons subject to those guard-
ianships. This all-too-common problem 
also marked the beginning of an effort in 
Nevada led by Nevada State District Court 
Judge Frances Doherty.43

In 2012, Judge Doherty was assigned to 
organize the guardianship cases in Washoe 
County, where there was an inventory of 
approximately 1,300 cases. Working with 
her court staff, and literally reading every 
file, she noted the dearth of demographic 
information, making it difficult or impos-
sible to determine exactly whom on its 
guardianship docket the court was serving. 
Going forward, by requiring additional 
information on guardianship petitions, she 
learned that almost a third of all persons 
subject to guardianship were young adults 
between the ages of 18 and 29. Somewhat 
surprisingly, that percentage was approxi-
mately equal to that of older persons placed 
under guardianship after age 60. The data 

also revealed that the majority of guardians 
were parents or other family members, and 
that a large percentage of young adults 
under guardianship were living at home 
rather than in institutional settings. This 
information caused Judge Doherty to ques-
tion how the court could best serve these 
young people and their families who were 
seeking guardianship. As well, it raised an 
issue as to whether guardianship was actu-
ally the best solution for them.

Following the lead of Texas, the Nevada 
State Judicial Council convened a Com-
mission to look at guardianship in Nevada. 
One presentation during its proceedings 
was about supported decision-making in 
Texas. To gain more information, the 
Commission approved Judge Doherty’s 
efforts to obtain a grant from the National 
Resource Center for Supported Decision-
Making.44 Although that grant was, as she 
describes it, “tiny,” she began a 2,000-mile 
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persons with I/DD from guardianship, and 
to restore rights to persons currently sub-
ject to guardianship. The first such project 
in the United States was a partnership 
between the Center for Public Representa-
tion, a public interest law firm involved in 
disability rights work for 40 years, and Non-
otuck Resource Associates, a provider 
organization in Western Massachusetts. 
From the outset, the project included local 
judges47 in its planning and actualization, 
a relationship that bore fruit when the first 
project participant subject to guardianship 
had his rights restored in 2016.48 The larg-
est pilot project to date, Supported 
Decision-Making New York has, as its 
director, a retired surrogate judge and has 
several sitting surrogates and the dean of 
the New York State Judicial Institute as 
active members of its Advisory Council.49

While most of the supported decision-
making projects around the country focus 
on persons with I/DD, the Minnesota 
WINGS50 project, supported by a $1.5 mil-
lion grant from the Administration on 
Community Living, is aimed at older adults 
with progressive cognitive decline, demen-
tia, Alzheimer’s, and so forth.51 A 
collaborative effort, it includes the Min-
nesota Judicial Council, chaired by Chief 
Justice Lorie Gildea. At its recent summit, 
she noted:

Our judges around the state are 
invested in the success of this initia-
tive and have made it a priority for 
our court system. We understand 
how important it is to give people as 
much control over their lives as pos-
sible. We understand this, not only 
out of the moral principle of preserv-
ing a person’s individual rights and 
freedoms, but because we also under-
stand that self-determination leads 
to a happier, healthier, and more 
productive lives.52

Chief Justice Gildea’s words aptly 
express the many benefits of supported 
decision-making, in addition to its salience 
for the constitutional imperative of “least 
restrictive alternative,” advanced by the 
recent ABA-supported decision-making 
resolution. They can inform and inspire all 

children’s individualized education pro-
grams45 without seeking guardianship. The 
School District is excited to have supported 
decision-making as a tool to more effec-
tively ensure that young adults leaving the 
education system have the tools and skills 
needed for success, and also plans, in the 
2018–19 school year, to change individual-
ized educational programs to include the 
concept of supported decision-making as 
far back as first grade.

There is another important area of 
third-party acceptance. Despite the 
absence of legislation requiring third par-
ties to honor supported decision-making 
agreements, a local trust company is now 
reaching out to social workers to determine 
whether there is a supported decision-mak-
ing system in place for persons with 
intellectual disabilities, rather than, as was 
the previous practice, insisting on the 
appointment of a guardian.

Because of Judge Doherty’s commit-
ment to the rights of young adults with 
intellectual and developmental disabilities, 
and her belief that courts can do better to 
serve them and their families, supported 
decision-making is well on its way to 
becoming an effective and recognized prac-
tice in Nevada.46

Judges have also taken active roles as 
members of Advisory Committees and 
Councils in pilot projects testing the use 
of supported decision-making to divert 

journey to dozens of communities in 
Nevada, holding information meetings on 
supported decision-making to test whether 
there was stakeholder interest in this alter-
native to guardianship. After a year’s work, 
including a survey and a final statewide 
meeting, it became apparent that there was 
almost unanimous support for utilizing sup-
ported decision-making in Nevada.

The results of Judge Doherty’s work led 
her to redirect her court’s approach to 

guardianship petitions, now with serious 
attention to the potential use of supported 
decision-making. She notes that lawyers 
now commonly reference supported deci-
sion-making and are prepared for questions 
as to when and why it is not an adequate 
alternative in their case. Social service 
agencies now come to court with detailed 
information about wraparound services 
that will provide support sufficient to con-
stitute a less restrictive alternative, and thus 
to avoid guardianship. As a result, the court 
has restored rights to a number of previ-
ously “protected persons” who were subject 
to guardianship.

The effect of Judge Doherty’s work goes 
beyond the court setting into the critical 
area of education/special education. She 
reports that, beginning in the 2018–19 
school year, the Washoe County School 
District plans to use a supported decision-
making form that allows parents to 
continue to participate in their adult 

The emerging practice of  
supported decision-making has 
become a viable alternative to 
imposed guardianship.
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judges whose caseloads include consider-
ation of guardianship and the significant, 
and now, with supported decision-making, 
potentially unnecessary deprivation of 
rights it entails. Judges, court staff, and law-
yers alike need to learn more about 
supported decision-making to promote its 
availability and to ensure that information 
about supported decision-making is easily 
accessible. In this way, all involved can 
continue to protect vulnerable adults and 
do so in the least restrictive manner, con-
sistent with the ABA resolution, the U.S. 
Constitution, and the dignity to which all 
adults are entitled.  n
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