The Attorney-Guardian Conflict
by Brian D. Craig"

Adult guardianships and conservatorships are an incred-
ibly important, but often overlooked, part of our legal system.
Historically, the purpose of a guardianship was to assume
control of a person’s property who was determined to be inca-
pacitated. Although a guardian took control over the person
as well as his or her property, the primary focus of the English
Commonwealth was on property and not the person.” Today,
guardianships tend to focus more on the person, but many
guardians and conservators maintain control over the person’s
property. This creates the opportunity for abuse, neglect, and
exploitation. Nebraska has put in place a number of laws,
rules, and requirements to prevent exploitation of those under
a guardianship. Attorneys who act as guardians raise unique
ethical questions—most notably when an attorney-guardian
charges attorney-fee rates for services provided to the person
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for whom they serve as guardian. An additional ethical con-
sideration is whether an attorney-guardian should ever provide
legal services to the person for whom they are guardian.

This article addresses these ethical concerns as applied to
individuals with guardians’ whose income is derived primar-
ily or exclusively from public benefits such as Supplemental
Security Income.

Unreasonable Attorney-Guardian Fees
in Nebraska

Any competent person acting as a guardian is entitled to
reasonable fees for services provided under the guardianship.*
Similarly, an attorney acting as a guardian/conservator is
entitled to reasonable fees and costs for the work performed in
connection with that guardianship.” However, not all services
performed by an attorney-guardian are legal in nature and the
reasonableness of the fees for non-legal services should not be
the same as the provision of legal services. The reasonableness
of fees for attorneys that perform legal and non-legal services
should, therefore, depend on the type of service provided, and
not simply attorney licensure.

Attorneys in Nebraska are bound by the Rules of
Professional Conduct in determining appropriate fee rates.
The factors to consider include:

(1) the time and labor required, the novelty and
difficulty of the questions involved, and the skill

requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that
the acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for
similar legal services;

-
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(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or
by the circumstances;

(6) the nature and length of the professional rela-
tionship with the client;

(7) the experience, reputation, and ability of the
lawyer or lawyers performing the services; and

(8) whether the fee is fixed or contingent.6

These rules contemplate reasonable attorney fees for the
provision of legal services performed by an attorney. They do
not consider attorney fees for non-legal services such as taking
a call on behalf of the person when that call does not require
legal skill. Neither the Rules of Professional Conduct, nor
Nebraska’s guardianship statute, set forth criteria to determine
what are reasonable guardianship fees. Instead, that determina-
tion lies within the discretion of the court.

During my time in practice, I have contested fees on behalf
of individuals with guardians when fees have been patently
unreasonable. For example, I have seen attorneys who act as
guardians charge between $100-$200 per hour for services ren-
dered while performing guardianship duties. Ordinarily, these
services are not legal in nature, but rather services that could be
performed by a service provider or the state, e.g., going to the
grocery store, performing errands, filling out forms for social
security or the Department of Health and Human Services.
Indeed, the practice of law “is the application of legal principles
and judgment with regard to the circumstances or objectives of
another entity or person which require the knowledge, judg-
ment, and skill of a person trained as a lawyer.””

The Nebraska Supreme Court has provided examples of
the practice of law:

(A) Giving advice or counsel to another entity
or person as to the legal rights of that entity or
person or the legal rights of others for compensa-
tion, direct or indirect, where a relationship of
trust or reliance exists between the party giving
such advice or counsel and the party to whom it
is given.

(B) Selection, drafting, or completion, for another
entity or person, of legal documents which affect
the legal rights of the entity or person.

(C) Representation of another entity or person
in a court, in a formal administrative adjudicative
proceeding or other formal dispute resolution pro-
cess, or in an administrative adjudicative proceed-
ing in which legal pleadings are filed or a record is
established as the basis for judicial review.

(D) Negotiation of legal rights or responsibilities
on behalf of another entity or person.

(E) Holding oneself out to another as being
entitled to practice law as defined herein.?

Routine errands and tasks that do not fall into these catego-
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ries—or are an extension of one—are not legal services. Thus,
the reasonableness of fees for non-legal services should be
judged in a different way from those requested by an attorney
providing legal services. The only set of circumstances under
which an attorney-guardian could request attorney fees for
legal services would be if the attorney-guardian provided legal
services to the person under the guardianship. That raises a
different set of concerns.

Attorney-Guardians Have a Conflict
of Interest in the Provision of Legal
Services

For an attorney to be an individual’s guardian and to simul-
taneously form an attorney-client relationship raises significant
ethical concerns for the attorney. “A lawyer shall not enter
into a business transaction with a client or knowingly acquire
an ownership, possessory, security or other pecuniary interest
adverse to a client.” Comment 1 states “[a] lawyer’s legal skill
and training, together with the relationship of trust and confi-
dence between lawyer and client, create the possibility of over-
reaching when the lawyer participates in a business, property or

financial transaction with a client.”*°

A person who has a guardian is one who has been deemed
by a court to be incapacitated. Apart from entering into an
attorney-client relationship to challenge the guardianship, the
terms of the guardianship, or the actions of the guardian on
behalf of the ward," an individual who has a guardian cannot
enter into any contract—let alone an attorney-client relation-
ship. Thus, an attorney-guardian who performs legal services
for the person for which they are a guardian enters into a busi-
ness transaction when an attorney-client relationship is formed,
in violation of the Rules of Professional Conduct. A lawyer
should not, therefore, provide legal services to the person for
whom the lawyer is a guardian. This is especially true if the
guardian is the representative payee, conservator, or is a guard-
ian with control over the person’s funds, because that amounts
to a possessory interest adverse to the client if he or she does not
consent to such a transaction—and as a ward, the person cannot
enter into such a transaction. Because an attorney should not
provide legal services to the person, there is no justification to
charge attorney-fee rates for non-legal services to a ward.

The National Guardianship Association (NGA) Standards
of Practice permit an attorney to act as both guardian and a
legal service provider.”> The NGA and a Virginia court, how-
ever, have recognized there is an implicit conflict of interest
when an attorney acts as both guardian and a legal services
provider.”” There is a clear tension between these standards
and the Rules of Professional Conduct.

The Rules of Professional Conduct require the attorney
who wishes to enter into a transaction with a client to com-
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municate the terms of the transaction in writing in a way that
is reasonably understood by the client."* The client must also
be advised in writing of the desirability of seeking, and being
provided with the opportunity to seek, the advice of indepen-
dent legal counsel on the transaction.”” Before the attorney
with the conflict can enter into the business transaction, the
client must give informed consent, in a writing signed by the
client, that acknowledges assent to the essential terms of the
lawyer’s role and whether the lawyer is representing the client
in the transaction.'®

The problem here is that an individual with a disability who
has a guardian lacks capacity in one or more areas of his or her
life. In order to ensure the person with a disability understands
the terms of the agreement, it will likely need to be explained
in a different way than it would if the person did not have
a disability.”” The person with a disability may also lack the
finances to seek independent legal advice on the transaction,
and would likely rely on the information provided by the attor-
ney-guardian. Finally, and most importantly, the person who
has the guardian lacks the legal capacity to enter into a contract
with another person. If the person lacks legal capacity to enter
into a contract, he or she surely cannot give informed consent.'®
Despite the NGA permitting the practice of a guardian pro-
viding legal services to the person under the guardianship, the
intersection of the Rules of Professional Conduct, Nebraska’s
guardianship statues, and common sense almost certainly do
not. The purpose of my argument is not to limit the ability of
a well-meaning guardian to provide services to a person under
the guardianship; rather, it is to establish additional safeguards
that protect vulnerable adults from exploitation from attorney-
guardians who are in a unique position to engage in such
activity.

The Rules of Professional Conduct address representa-
tion of a person who has a guardian: “If a legal representative
has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of
the client.””” An attorney who is both guardian and provid-
ing legal services to the same person would ordinarily look to
him or herself in making ultimate decisions regarding the legal
representation that are up to the client. An attorney who acts
as legal representative in the form of guardian, and then legal
representative in the form of attorney, creates unique ethical
questions and provides for exploitative scenarios.

Attorney-Guardian Fees in Other States

The issue of attorneys requesting fees for non-legal services
has been addressed in other parts of the country. For example,
the Supreme Court of Louisiana recognized the distinction
between attorney fees for legal services and non-legal services.
In In re Katherine M. Guste,” an attorney represented a man in
preparing a power of attorney and represented him in a crimi-
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nal case.”!

The attorney then assisted the man in cancelling
the power of attorney, taking him to the bank, running other
errands, and storing his personal and household belongings
prior to his move into a nursing home.” The attorney spent
approximately 220 hours providing services at a rate of $125
per hour.” The issue on appeal from a disbarment ruling was
“whether an attorney and client may enter into an agreement
whereby the attorney provides both legal and non-legal services

2% As part of its analysis, the Louisiana

for a specified fee.
Supreme Court acknowledged the danger of overreaching
when the provision of legal and non-legal services are blurred
by an attorney.”® Thus, the [the attorney’s] ability to charge her
legal rate of $125 for services which were nominally personal
stemmed from [her client’s] implicit trust of her as a lawyer.”*
The court held that “[the attorney] could not ethically charge
her client for her time as a lawyer when she was providing non-

legal services,” and the fees were excessive.”

The Louisiana case did not involve an attorney acting as both
guardian and legal service provider to the same person. That
issue has been addressed in a series of consolidated cases out
of Virginia. In that case, a law firm (“NMP”) acted as guardian
and conservator for a number of people.”® The firm utilized its
staff and charged wards at a schedule of rates for legal services
ranging between $85-$125 per hour.”” In holding that the rates
charged for non-legal services was unreasonable, the Virginia
court noted that while guardianship is important and critical,
much of it “simply does not require legal skill or expertise.”*
Beyond work that does not require legal skill, “the reasonable
rate that the [gluardian may charge is the rate commensurate
with the rate being charged in the marketplace for similar skills

or tasks.”™

During the initial trial, testimony by an expert
stated that she employed a retired teacher to perform personal
care services at a rate of $25 per hour.”> Employing people other
than the attorney-guardian to perform services is but one way to

avoid overcharging individuals who have a guardian.

Many individuals under guardianship receive less than
$1000 per month to live on through public benefits. Paying for
anything other than basic life necessities is nearly impossible.
These people simply cannot afford guardianship fees that are
assessed at an attorney fee rate.”

Reducing Guardianship Fees

One way to avoid the problem of fees is to establish stan-
dards for guardianship fees. Many states have implemented
standards by established fee scales based on the assets of a
person that has a guardian. Connecticut and Mississippi set
payment for guardians at an amount not to exceed 5 percent of
the person with a guardian’s estate.”* Georgia sets compensa-
tion for conservators at 2.5 percent of the money received or
paid during the accounting year, and may receive .5 percent of

5
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Another way this could be prevented is through limiting
guardianships. In order to ensure guardianship is the least
restrictive alternative, not only should the guardianship be
narrowly tailored, but the guardian should make decisions that
result in the least restrictive alternative. When making deci-
sions such as where an individual should live, the guardian
should look not only at what is the least restrictive alterna-
tive, but under the Americans with Disabilities Act, he or she
should also look at what is the most integrated setting for the
person to live.

As a matter of law, the guardian should consult with the
person for whom they are the guardian to ensure the decision-
making process is done in the least restrictive manner.*® As a
matter of human rights and dignity, the guardian should look
beyond the baseline called “least restrictive alternative” and,
instead, look toward something better. To draw an analogy, a
corporation has fiduciary responsibilities to manage the affairs
of the corporation in a way that increases revenue to sharehold-
ers. In the same way, a guardian has a fiduciary duty to the per-
son for whom he or she is a guardian and should maximize the
human capital of the person. That means the guardian should
take steps necessary to promote productivity and independence.
The most fundamental means of promoting these things is
through supporting a person in his or her decisions. Only when
the person has decision-making power can he or she become
productive and independent.

The recent creation of the Office of Public Guardian
(OPG) has helped with some of these issues. One of their
primary mandates is to provide education to guardians. Under
statute, they are required to approve training curricula for
persons appointed as guardians and conservators that includes
education on the rights of persons under guardianship; the
duties and responsibilities of guardians; reporting require-
ments; the least restrictive option in the areas of housing, medi-
cal care, and psychiatric care; and resources to assist guardians
in fulfilling their duties.”” The OPG is also required to “model
the highest standard of practice for guardians and conservators
to improve the performance of all guardians and conservators
in the state.”® The OPG’s sliding fee scale provides one model
that could be used for assessing guardianship fees.

First, the OPG evaluates those for whom it serves as guard-
ian to determine fee eligibility.”’ It will not petition for fees
where financial hardship to the person would result, which
means that the person’s total liquid assets falls below $5,000.%
In no event will the OPG assess fees on income or support
derived from Medicaid, Supplemental Security Income, or
Public Aid.* Similarly, the OPG will not assess a case opening
fee for the establishment of the case when there are less than

$5000 in liquid assets.*

Another way to reduce the cost assessed by a guardian is
to limit the guardianship when appropriate and promote self-
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determination. The OPG estimates that out of the 10,000-plus
guardianships and conservatorships in Nebraska, over 95% are
full guardianships.” Many of the individuals under guardian-
ship may not need a full guardianship, or if they do at one point
in time, would not likely need it for the duration of their life.
The National Institutes of Health has supported, and continues
to support, research that shows therapy and training techniques
that focus on communication and behavior can be effective to
help people with intellectual disabilities live more independent-
ly.* Indeed, choice-making opportunity is a strong predictor
of self-determination.” If an individual has greater opportuni-
ties to make choices, he or she is, thus, in a better position to
make decisions for him or herself. Guardianships can limit the
opportunities for individuals to make choices, thereby limiting
their ability to do so, and increasing the number of decisions a
guardian makes in place of the individual. If a guardian makes
many decisions on behalf of an individual, that necessarily
requires additional time, which also increases fees assessed.
Promoting self-determination can, therefore, also reduce the
fees assessed by a guardian.

Nebraska does not currently have any certification or
licensing requirements for guardians.* Guardians are required
to take a class that provides certain basic information about
being a guardian, but there are no additional requirements
to become a guardian. Certification through an independent
organization such as the NGA would provide a guardian with
additional information and education on best practices. The
NGA also sets forth standards of practice by which guardians
must abide to remain certified and creates a network of other
guardians that can be utilized when questions or concerns arise,
much like any other professional organization.

Finally, guardians in Nebraska can, and should, begin
implementing practices found in supported decision-making.
Broadly speaking, “supported decision-making occurs when an
individual with cognitive challenges is the ultimate decision-
maker but is provided support from one or more persons who
explain issues to the individual and, where necessary, interpret
the individual’s words and behavior to determine his or her
preferences.”” Texas and Delaware have both recently passed
legislation to support individuals with disabilities in making
The international community has also endorsed
and begun implementing new supported decision-making

decisions.*®

models to promote the rights of individuals with disabilities
who may need assistance with making decisions.®

The task of creating a new system of supported decision-
making is a long one that cannot be pushed onto the courts. It
would require statewide, inter-agency cooperation. Guardians
and courts should, however, be aware that supported decision-
making practices could be implemented by guardians them-
selves without the creation of new laws. Guardians could then
have a profoundly positive impact on people with disabilities
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through promoting and supporting independence that would
have the added benefit of reducing fees assessed by guardians.®

Conclusion

All people involved in the guardianship/conservator-
ship system have an important responsibility to ensure that
Nebraska’s most vulnerable individuals are free from abuse,
neglect, exploitation, and overprotection. While Nebraska
has done much to further these efforts, there is more work to
be done. Attorneys and guardians share an important role in
ensuring individuals with disabilities live as independently as

possible and in the least restrictive means.
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