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Us. ‘755 T
IN THE UNITED STATES DISBRIGILCOU
FOR THE DISTRICT OF N'%]; RASE

ELIZABETH M.; SELENA T,
- by and through’ her legal cuardran
CAROLYN TANKERSLEY;
JENNIFER H.; JULIANA W.;
PENNY G.; ETHEL H.; MARY W.;
ROBIN H.; THERESA L -R.; SARA M.;
TAMICA S » by and through her legal
guardian, SHAUNDA STARKS;
KIMBERLY H., by and throuoh her legal
guardian, SANDRA TANI; PAM B.;
CAROLINE C., by and through her legal
guardian, THEDA CARTER; JOELENE B.;
and SUSAN Z., on behalf of themselves
and on behalf of others similarly situated,

CLASS ACTION

Plaintiffs,
COMPLAINT

VS.

Director of Nebraska Health and Human
Services System; BARBARA RAMSEY, in her
official capacity as the Chief Executive Officer
at the Lincoln Regional Center; RICHARD
GAMEL, in his official capacity as the Chief
Executlve Officer at the Norfolk Regional
Center; WILLIAM GIBSON, in his official
capacity as the Chief Executive Officer at the
Hastings Regional Center; Y. SCOTT MOORE,
M.D., in his official capacity as the Clinical
Director at the Lincoln Regional Center;
STEPHEN O’NEILL, M.D., in his official
capacity as the Clinical Dlrector at the Norfolk
Regional Center; and RICHARD DYER, M.D.,
in his official capacity as the acting Clinical
Director at the Hastings Regional Center,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
RON D ROSS, in his official capacity as the )
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. - )
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PRELIMINARY STATEMENT

This is a civil rights action by women, all who are or were residents at the State of
Nebraska’s custodial mental health facilities commonly known as the Lincoln Regional Center
(hereinafter “I;RC”) and Norfolk Regional Center (hereinaftér “NRC”) who have a mental illness
and some who have a co-o'ccurring developmental disability, physical disability, or a chemical
dependency, requesting declaratory and injunctive relief from a pattérn and pracA‘cice> kqown and
tolerated by _ﬂ}e Defendants and their employees, of. repeated rape, sexual assault, sexual
exploitation, and sexual harassment by male staff member§ and male residents upon these
WOmen.

Many of the women residents who have been raped, sexually assaulted, exploited, and

} harassed at the State controlled facilities were known by the Defendants to be highly vulnerable
to sexual predators becaﬁse of their past history of childhood sexual abuse and sexual trauma.
The Defendants, by and through their agents and employees, denied these highly vulnerable
women a safe environment at LRC and NRC. Moreover, the Defendants also failed to physically
protect the Plainﬁffs from sexual assaults and failed to provide them with mental health
programs and services designed to treat and aineliorate the consequences of their history of
physical, emotional, and sexual ‘;fauma. |

Furthermore, the Defendants failed to substantially meet their obligations to provide both
a safe therapeutic environment and to provide trauma treatment for women in the State of

Nebraska at the Regional Centers and in the community pursuant to fhe provisions of the
Consent Decree entered Dec. 23; 1998, in the case entitled Caroline G, et al, v. DaZe Johnson, er
al., Case No. 4: CV93—22 (Fllmo 133), des1oned to settle a snmlar pattérn and pracﬁce folerated
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by thé Defendants, and/or their predecessors, of rape, sexual assaults, and abuse upon vulnerable
women by known predatory male residents at the Hastings Regional Center (heréinafter “HRC”).
Plaintiffs, on their behalf and on behalf of a class of women who are similarly situated,
allege that the Defendants deprived them of their constitutionally protected rights under fhe First,
Fourth, Fifth, Ninth, and Fourteenth Amendments of the United States Constitution and the laws
of the United States and the State of Nebraska, to wit: to be free in their persons from sexual and
physical abuse; to have their personal bodily integrity not violated; to be afforded specially
designed treatment programs and s¢rvices to fneet their unique needs with reasonable
~ accommodations for their various disabilities; to r_eceive activities, services, support, and
assistance, including dischﬁge planning and a corﬁprehensive system of community mental
health residenti;l facilities designed to treat, rehabilitate, and ameliorate their mental illness and
disability; and to be afforded the due process and equal protection of the laws as individuals with

mental illnesses and other developmental disabilities.

JURISDICTION

1. The jurisdiction of this Court is based ﬁpon 28 U.S.C. § 1343 (3) and (4); 28 U.S.C. §
1331; 28 U.S.C. § 2201 and § 2202; and ’the continuing jurisdiction of this Court pursuant to-the
Consent Decree entered Dec. 23, 1998, in the case entitled Caroline C., et al, v. Dale Johnson, et
al., Case No. 4:CV95-22. (Filings 133, 179, and 180). |

2. 'The claims for relief arise under the First, F durth, Fifth, Ninth, and Fourteenth
Amendments to the United Stétes Con_stitution; the Americans with Disabilities Act of 1990, 42
U.S.C. § 12101 et seq., as amended, and its implementing regulations (hereinafter “ADA™); -
Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 et seq, as amended, (hereinafier
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“§504"); 42 U.S.C. § 1983; 42 U.S.C. § 1988; the Consent Decree entered Dec. 23, 1998, in the
case entitled Caroline C., et al, v. Dale Johnson, et al., Case No. 4:CV95-22 (Filing 133).

3. Venue 1s properly laid m this court pursuant to 28 U.S.C. § 1391(b)(2).

PLAINTIFES

4. Plaintiff Elizabeth M. is a 23 year-old woman, who is diagnosed W11:h the mental
illnesses of Schizoaffective Disorder aﬁd Personality Disorder Not Otherwise Specified. At all
material times, she was a resident at Short Term Care (Buildiﬁg 10) at LRC and in the custody of
the Defendants. | |

5. Plaintiff Selena T. is a 27 year-old woman, who is diagnosed with the mental illnesses
of Schizoaffective DiSorder, Mood Disorfier-Not Otherwise Specified, Post-Traumatic Stress
Disorder, Dementia-Not Otherwise 'Speciﬁed (Amnestic), and who has a Traumatic Brain Injury.
At all material times, she was a patient at Short Term Care (Buﬂ.ding 10) at LRC and in the
custody of the Defendants. Carolyn Tankersley is her legal guardian.

6. Plaintiff Jennifer H. is a 19 year-old woman, who i; diagnosed with the mental
illnesses of Obsessive-Compulsive Disorder and Borderline Personality Disorder. At all material

times, she was a resident at Short Term Care (Building 10) at LRC and in the custody of the

Defen&a.nts.

7. Plaintiff Juliana W. is a 38 year-old woman, who is diagnosed with the mental
illnesses of Schizophrenia, Post Trauinatic Stress Disorder, and who also has a diagnosed
physical disability of Multiple Sclerosis which requires her to use leg braces. At all material

times, she was a resident at the Short Term Care (Building 10) at LRC and in the custody of the

Defendants.
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8. Plaintiff Penny G. is a 33 year-old woman, who is diagnosed with the mental illness of
Schizophrenia and who has a developmental disability of mild mental retardation. At all material
times, she was a resident at Short Term Care (Building 10) at LRC and in the custody of the
Defepda.nt_s. |

9. Plaintiff Ethel H. is a 32 year-old woman, who is diagnosed W1th the mental illness of
Bipolar Disorder. At all material times, she was a resident at Short Tefni Care (Building 10) at
LRC and in the custody of the Defendants.

10. Plaintiff Mary W. is a 49 year-old woman, who is diagnosed with the mental illness of
Paranoid Schizophrenia. At all Iﬁaterial times, she was a resident at Short Term Care (Building
10) at LRC and in the custody of the Defendants. -

11. Plaintiff Robin H. is a 28 year-old woman, who is diagnosed with the mental illnesses
of Schizoaffective DisOrder and Borderline Personality Disorder. At all material times, she was a
resident at Short Term Care (Building 10) at LRC and in the custody of the Defendants.

12. Plaintiff Theresa L-R. is a 34 year-old woman, who is diagnosed with the mental
illnesses of Depress;ién, Post Traumatic Stress Disorder, and Borderline Personality Disorder. At
all material times, she was a resident at Short Term Care (Building 10) at LRC and in the custody -
of the Defendants.

13. Plaintiff Sara M. is 528 year-old woman, who is diagnosed with the mental illnesses
of Post Traumatic Stress Disorder, Personality Disorder, and who als;) has a history of chemical
dependency. At all material times, she was a resident of Ward 3 East at NRC and in the custody
of the Defendants.

14. Plamtlff Té.miéa S.isa 22 year-oid Worﬁan Wha 18 diagnosed Wlth the-‘rﬁental ﬂlness of
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Paranoid Schizophrenia. At all material times, she was a resident of Ward 3 West at NRC and
in the custody of the Defendants. Shaunda Starks is her legal guardian.

15. Plaintiff Kimberly H. is a 35 year-old woman, who is dia@osed with the mental
illness of Borderline Personality and who also has a diagnosis of traumatic brain injury and a
history of chemical dependency. At all material times, she was a resident of Ward 3 East at
NRC and in the custody of the Defendants. Sandra Tani is her legal guardian.'

16. Plaintiff Pam B. is a 32 year-old woman, who is diagnosed with the mental illness of
Bipolar and who has a history of chemical dependenc;y. At all material times, she was a resident
‘of Ward 3 East at NRC and in the custody of the Defendants.

17. Plaintiff Caroline C. is a 28 year-old Womaﬁ, who is diagnosed with the mental
illnesses of Depressive Disorder, Borderline Personality Disorder, and Post-Traumatic Stress
Disorder. At all material times, she was a patient on Ward 36 at HRC and at LRC and in the
custody of the Defendants. Theda Carter is her légal guardian.

18. Plaintiff Joelene B. is a 32 year-old woman, who is diagnosed with the mental
illnesses of Bipolar Disorder and Post Traumatic Stress Disorder. At all material times, she was
a patient at HRC and in the custody of the Defendants.

19. Plaintiff Susan Z. is a 29 year-old woman, who is diagnosed with the mental illnesses
of Borderline Personality Disorder, Andrexia, and also who has a developmeﬁtal disability of

Autism and Aphasia. At all material times, she was a resident at HRC and in the custody of the

Defendants.
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DEFENDANTS

20. Defendant Ron D. Ross (hereinafter “Ross”) is nued in his official canacity. Fmtner,
Defendant Ross in his official capacity, is a person who 1s nound as the Director of the Nebraska
Department of Health and Human Services (HHS), to the duties and responsibilities stated in
N_eb.'&y. Stat. §§ 81-3007, 8v1—3007.01, 81-3101 et seq., and 83-101.06, et seq., (Reissue 1999).

21. Defnndant Ross is and was the Directorl of the HHS for the State of Nebraska and
exercised overall responsibility and supervision of formulating the policies, practiceé, and
procedures of HHS and vmorev specifically, the promulgation, administration, supervi‘sion, and
control of the rules and regulations as to ensure safety, health, and welfare of the residents at the
three regional centers of LRC, NRC, and HRC, including the treatment and amelioration of the
Plaintiffs” mental illnesses. Defendant Ross directly supervises Defendants Ramsey, Gamel, and
Gibson in the operation of the three regional centers.

22. Defendant Ross, in his official capacity, and as successor in interest to Dale Johnson,
is‘the primary Defendant responsible for the implementation of the terms and complianqe with
the requirements of the Consent Decree entered Dec. 23, 1998, 1n the éase entitled Caroline C,
et al, v. Dale Johnson, et al., Case No. 4:CV95—22. ‘(F iling 133).

23. Defendant Ross, in his official capacity, and at all times relevant herein, pursuant to

Neb. Rev. Stat. § 83-3101 (Reissue 1999), as Director of HHS, was and is charged with, pursuant

to Neb. Rev. Stat. §§ 81-3007, 83-109, and 8?;-21 02 (Reissue 1999), the responsibility for the
general control over the admission and treatment of residents in all insﬁmﬁons over Wnich HHS
bas jurisdiction in the State of Nebraska. Defendant Ross was and is also charged with
enercising the generalrrersnnnsibﬂitry of the nnpefvision nf state insﬁmﬁonn ’Wh:.lcil ﬁe nnder the
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supervision of HHS, pursuant to Neb. Rev. Stat. § 8§3-107.01 (Reissue 1999), and pursuant to
Neb. Rev. Stat. § 83-108 (Reissue 1999), the oversight of and general control of state
developmental centers, hospitals, and such skilled nu.rsin_g care and intermediate care facilities as
may be established by the department and all charitable institutions, including those programs
and services offered at LRC, NRC, and HRC.

24. Defendant Barbara Ramsey (hereinafter “Ramsey”) is sued in her official capacity.
She is a person W};OI 1s bound as Thé Chief Executive Officer of the Lincoln Regional Center to
‘the duties and responsibilities stated in Neb. Rev. Stat. § 83-126 and exercised overall
responsibility and supervision of the day-to-day operations of LRC.

25. Defendant Richard Gamel (hereinafter “Gamel”) is sued in his official capacity. He is
a person who is bound as the Chief Executive Officer of the Norfolk Regional Center to the
duties and responsibilities stated in Mi. Rev. Stat. § 83-126 and exercised overall responsibility
and supervision of the day-to-day operations of the NRC.

26. Defendant William Gibson (hereinafter “Gibson™) is sued in his official capacity. He
is a person who is bound as the Chief Executive Officer of the Hastings Regional Centef to the
duties and responsibilities stated in Neb. Rev. Stat. § 83-126 and exercised overall responsibility
and supervision of the day-to-day operations of the HRC.

27. Defendant Y. Scott Moore, M.D. (hereinafter “Moore™) is and was the Clinical
Director at LRC. At all material times, Defendant Moore exercised responsibility for the
supervision, coordination, and control of the clinical proéms, medical services, mental health

- services, and developmental disability programs of LRC:
A28. Defendant‘ Stéphcn O’Neiﬂ, MD (heréiﬁaﬁef “O’Neill”)r is éﬁd Was the Clirﬁcal
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Director at NRC. At all material times, Defendant O Neill exercised responsibility for the
supervision, coordination, and control of the clinical programs, medical services, mental health
services, and developmental disability programs of NRC.

29. On March 21, 2002, Defendant Richard Dyer, M.D. was appointed “Acting Clinical
Director”. He is the Clinical Director at HRC. At all mateﬁal times, Defendant Dyer exercised
responsibility for the supervision, coordination, and control of the clinical programs, medical
sérvices, mental health services, and developmental disability programs of HRC.

CLASS ACTION ALLEGATIONS

30. Plaintiffs bring this action on behalf of:themselves and all other woman similarly
situated, pursuant to Fed. R. Civ. P. 23. The Plaintiff class consists of all women who are
currently residents at LRC, NRC, or HRC; and all women who resided at the said facilities
during all material times of the alleged violations of constitutional and statutory rights, and those
constitutional rights secured by the Consent Decree entered Dec. 23, 1998, in the case entitled
Caroline C, et al., v. Dale Johnson, et al., Case No. 4:CV95-22; and all women in the future
who will reside at LRC, NRC, or HRC.

31. That the class is so numerous that joinder of all m¢mbers 1s impractical; that there are
questions of law and fact common to all members of the class; that thé claims of the named |
Plaintiffs’ claims are typical of all class members’ claims; that the named Plaintiffs will fairly
aﬁd adequately represent the interests of the class.

32. .Common factual questibns apply to the resolution of this dispute as to all claés
members. They include, but are not limited to:

Ca) Plaihtiffs’ étartusr of haviﬁg a “aisébility” Wlthm tﬁe meMg of the AbA, 42
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(b)

©

@

U.S.C. § 12101 et seq., as amended, and Plaintiffs’ status of having “handicaps”
within the meaning of Section 504, 29 U.S.C. § 794, 2s amended. »

The Defendants’ faiture to provide services to meet the Plaintiffs’ mental health
and safety needs, with accommodations for their developmental and habilitative
needs as secured by 42 U.S.C. § 12101 et seq., as amended, and its implementing
regulations, and 29 U.S.C.§ et seq., as amended.

The Déféndants’ failure to protect the Plaintiffs against rape, sexual abuse, sexual
exploitation, sexmﬂ assault, sexual harassment, physical harm, and/or emotional
harm while in the Defendants’ care and custody.

The Defendants’ failure to either provide or adequately monitor mental health
trauma treatment for Plaintiffs after their discharge from HRC into community
programs; upon re-entry into Defendants’ operated facilities at LRC and NRC;
and after re-traumatization of Plaintiffs by the rapes and sexual assaults which

occurred while they remained in the custody of the Defendants at Defendants’

facilities.

33. Common legal questions apply to the resolution of this dispute as to all class

members. They include but are not limited to:

()

(®)

Whether the Defendants’ patterns and practices violated the duties imposed upon
them by the “special relationship” with the Plaintiffs, and whether these acts or

omissions constitute a breach of the duty to protect the Plaintiffs from emotional,

mental, psychological, sexual, and physical haﬁ:n;

Whether the Defendants’ patterns and practices violated the duties imposed upon
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them by the “special relationship” with the Plaintiffs and whether these practices
- violated the rights ensured to the Plaintiffs by the United States and Nebraska
Constitutions; and United States and Nebraska statutory provisions;
(©) Whether the Defendants violated their duties to protect the bodily integrity,
-privacy, and self-autonomy of the Plaintiffs in the Plaintiffs’ pursuit of their
freedom of expression and right to freatment, rehabilitation, habilitation, and
amelioration of their mental illnesses;

(d)  Whether the Defendants Qiolated their duties to protect and secure to the Plaintiffs,
their constitutional and statutory rights under the United States Constitution as
contained in the provisions of the Consent Decree entered Dec. 23, 1998 in the

| case entitled Caroline C., et al.,v v. Dale Johnson, et al., Case No. 4:CV95-22.

34. Any adjudication by this Court, with respect to the actions and/or omissions of the
Defendants, will be dispositive of the interests of the class as a whole. |

35. The class, as a whole is entitled to declaratory judgment of the minimum standards
and policies required under the material constitutional and statutory sections.

FACTUAL ALLEGATIONS

36. Plaintiffs, to avoid repetition, reallege, and incorporate herein by reference, as if set
forth at length, paragraphs 1 through 35.

37. That at all times relevant hereto, all of the Defe’ndants were acting under color of

pretense, custom, and practice of state law and their authority.
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PLAINTIFE ELIZABETH M.

38. That on or about late July and early August, 2001, the Plaintiff Elizabeth M. was
sexually assaulted several times by DM, a staff member at LRC, to wit: DM touched the breasts
and buttocks. of the Plaintiff Elizabeth M DM exposed his penis to the Plaintiflf Elizabeth M.
and placed the Plaintiff Elizabeth M.’s hand on his exposed penis. | Furthermore, DM repeatedly
lifted up Plaintiff Elizabéth M’s shorts to view her pubic area. He kept promising her additional .
privileges. On or about thf; same time, Plaintiff Elizabeth M. was raped by a male resident, |
identity unknown, to wit: The male resident_ grabbed Plaintiff Elizabeth M., took her into her
room, made her bend over, and forcibly penetrated her vaginal area from behind.

39. That at thé tiﬁe of these sexual assaults, DM had previously sexually assaulted or
was sexually assaulting the following women residents: Jennifer H., Penny G., Ethel H., Mary
W., Selena T., Robin H., Theresa L-R., »and Juliana W.

40. That Plaintiff Elizabeth M. has a history of sexual victimization from multiple

perpetrators. She also has a history of emotional and physical abuse.

41. That on or about the 13" day of September, 2001, Plaintiff Elizabeth M. reported to
- LRC staff the sexual assaults by DM. Upon receipt of this information, the Defendants and their
employees or agents concluded that the assaultive behavior of DM was merely the Plaintiff
Elizabeth M. being “delusional.” Defendants allowed DM t6 continue to work on the Short
Term Care at LRC.

42. That the above-described sexual assaults were in violation of Plaintiff Elizabeth M’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth; Ninth,
| and F ouﬁéeﬁfﬁ Amendrﬁenfé to the Constitution of the United States and Sections 1, 3, 5, and 7
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of Article I of the Constitution of the State of Nebraska.

43. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

44. That the Defendants’.failure to protect Plaintiff Elizabeth M. consisted of a pattemn or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represented policy and/or custom or practice of HHS and LRC during the relevant
time that Piaintiff Elizabeth M. was a resident.

45. That as a direct result of th;e Defendants’ actions and omissions through their agents
and employees, Plaintiff Elizabeth M. was sexually assaulted. As aresult of the sexual assaults,
Plaintiff Elizabeth M’s injuries included the following: severe and perrhanent personal and
emotional injuries, severe physical injuries, mental pain and suffering, permanent emoﬁonal
trauma, and psychological injury. As a result of the injuries that she has suffered due to the
sexual assaults, she has required and will continue to require, counseling and mental health
trauma treatment in an effort to help her recover from and attempt to cope with the emotional
trauma and her re-traumatization she experienced while in‘the custody of the Defendants.

PLAINTIFF SELENA T.

| 46. That commencing on or about early July, 2001 and continuing into August, 2001, the
Plaintiff Selena T. was repeatedly sexually assaulted by DM, a staff member at LRC, to Wit: DM
took her into the storage closet to get a pillow. DM shut the door and grabbed the breasts of the
Plaintiff Selena T. Then DM grabbed her hair, bent her over, and digitally penetrated the vaginal
~ area of the Plaintiff Selena T. DM forcibly and violently raped Plaintiff Selena T. by subjecting

the Plaintiff Selena T. to vaginal penetration with his penis from behind. When he finished
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raping her, he threatened to kill her if she told. That at the time of said (assaults DM had
previously sexually assaulted or was assaulting the following women residents: Mary W., Ethel
H., Penﬁy G., Robin H., Theresa L-R., and Juliana W.

47. That Plaintiff Selena T. has a history of sexual victimization from mulﬁple
perpetrators and is a victim of incest. She also has a history of emotional and physical abuse.

48. That Plaintiff Selena T. reported to LRC staff the sexual assaults by DM. Upoﬁ
recéipt of this information, the Defendants and their employees or agents disbelieved her,
indicated she was delusional, and failed to take any action against DM.

49. That the above-described sexual assault was in violation of Plaintiff Selena T.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7
of Article I of the Constitution of the State of Nebraska.

50. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

51. That the Defendants’ failure to protect Plaintiff Selena T. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represented policy and/or custom or practice of HHS and LRC during the relevant
time that Plaintiff Selena. T. was a resident. |

52. That as a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaiﬁﬁff Selena T. was sexually assaulted. As aresult of the sexual assaults,

- Plaintiff Selena T.’s injuries included the following: severe and permanent péféonal and |
emotional injuries, severe physical injuriés, méntai- pam and suffeﬁng; permanentr eméﬁoﬁal
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trauma, and psychological injury. As a result of the injuries that she has suffered due to the
sexual assaults, she has required, and will continue to require, counseling and mental health
trauma treatment in an effort to help her recover from and attempt to cope with the emotional
trauma and the re-traumatization she experienced while in the custody of the Défendants.

PLAINTIFF JENNIFER H.

53. That commencing on or about the 16® of August, 2001 and continuing into Septémber,
2001, the Plaintiff Jennifer H. was seﬁcﬁaﬂy assaulted by DM, a staff member at LRC, to wit: DM
touched the buttoéks of the Plaintiff J eﬁnifer H. DM continually exposed her body in the
mornings when he woke her up on the ward. Additionally, DM constantly tried to get Plaintiff
Jennifer H. into the laundry room alone, trying to hug her and fondle her buttocks. At the time of
these sexual assaunlts, DM had previously sexually assaul;ced or was sexually assaulting the

following women residents: Penny G., Ethel H., Mary W., Selena T., Robin H., Theresa L,

Elizabeth M., and Juliana W.
54. That on or about the 10™ day of September, 2001, Plaintiff Jennifer H. reported to LRC

staff the sexual assaults by DM. Upon receipt of this information, the Defendants and their
employees or agents merely directed Plaintiff Jennifer H. that she should try to stay away from
DM. The Defendants failed to remove DM from the Short Term Care at LRC and the women
residing there.

55. That the above-described sexual assaults were in violation of Plaintiff Jennifer H.’s

constitutional rights, including but not limited to, rights secured by the F irst, Fourth, Fifth, Ninth,

- and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7 -

of Article I of the Constitution of the State of Nebraska.
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56. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

57. That the Defendants’ failure to protect Plaintiff Jennifer H. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represented policy and/or custom or practice of HHS and LRC dﬁn’ng the relevant
time that Plamtiff Jennifer H. was a resident.

58. That as a direct reSult of the Def¢ndants’ actions and omissions thro{lgh their agents
and employees, Plaintiff Jennifer H. was sexually assaulted. Asa resuit of the sexual assaults,
Plaintiff Jennifer H’s injuries included the following: severe and permanent personal and
emotional mjuries, physical injuries, mental pain and suffering, permanent emotional trauma, and
psychological injury. As a result of the injuries that she has suffered due to the sexual assaults,
she has required, and will continue to require, counseling and mental health trauma treatment in

an effort to help her recover from and attempt to cope with the emotional trauma.

PLAINTIFF JULIANA W.

59. That comm¢ncing on or about late June, 2001 or early July, 2001 and continuing into
late August 2001, the Plaintiff Juliana W. was repeatedly sexually assaul%;ed by DM, a staff
member at LRC, to Wlt DM, angry at ha'ving to remove her leg braces, would digitally penetrate
her vagina. Furthermore, he would stand over her bed and force his penis into her mouth. He
continually grabbed and roughly fondled her breasts. When Plaintiff Juliana W. told him to stop
and that he was hurting her, he merely told her that, “she was a big girl and knew what was going

on.” At the time of these assaults, DM had previously sexually assaulted or was sexually

assaulting the following women residents: Mary W., Ethel H., Penny G., Robin H., Selena T\,
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Elizabeth M., and Theresa L-R.
60. That Plaintiff Juliana W. has a history of sexual abuse and victimization from multiple
perpetrators and a history of emotional and physical abuse.

61. That after Plaintiff J ﬁliana W. complained to a staff member of LRC about DM, he-
was finally removed from her 1 on 1 staff supervision. However, he was alloweci to continﬁe to
work at Short Term Care at LRC with access to the room of Plaintiff Juliana W. LRC staff
merely told Plaintiff Juliana W to scream out if he did anything else to her.

62. That the above-described sexual assault was in violation of Plaintiff Juliana W.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7
of Article I of the Constituﬁon of the State of Nebraska.

63. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

64. That the Defendants’ failure to protect Plaintiff Juliana W. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represeﬁted policy and/or custom or practice of HHS and LRC during the relevant
time that Plaintiff Juliana W. was a resident.

65. That aé a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaintiff Juliana W. was sexually assaulted. Asa result. of the sexual assaults,
Plaintiff Juliana W.’s injuries included the following: severe and permanent personal and
emotional mjuries, severe physical injuries, mental pam and suffering, permanent emotional -

Vtrauma, éﬁd i)éychologicél injurry.r Asra feéﬂt of tﬁe Injuries thét she hés sﬁﬁered due to staff
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member DM’s sexual assaults, she has required, and will continue to require, counseling, and
. mental health trauma treatment in an effort to help her recover from and attempt to cope with the
emotional trauma and re-traumatization which occurred while she was in the custody of the

Defendants.

PLAINTIFF PENNY G.

66. That on or about the 6® day of August, 2001, the Plaintiff Penny G. while taking a
bath was sexually assaulted by DM, a staff member at LRC, to wit: DM grabbed her breasts and
fondled her vagina and pubic area. DM exposed his penis to the Plainﬁff Penny G. DM would
not leave the bathroom and stood there looking at her as she dried herself. At the time of the
sexual assault, DM had previously sexually assaulted or was sexually assaulting the following
women residents: Ethel H., Mary W., Selena T., Robin H., and Theresa L-R.

67. That on or about the 6% day of August, 2001, Plaintiff Penny G. reported to LRC
staff the sexual assault by DM. Upon receipt of this infornﬁatioh, the Defendants and their
employees or agents concluded that the sexually assaultix'fe behavior of DM was merely “part of
her mental illness” of the Plainﬁff Penny G. and not a sexual assault upon this Plaintiff.

| 68. That the above-described sexual assault was in violation of Plaintiff Penny G.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendménts to the Constitution of the United States and Sections 1, 3,5, and 7
* of Article I of the Constitution of the State of Nebraska.

69. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

| 70 VThat £h6 rDerfeﬁdanvts’v féilﬁre tofprotect Plauntlﬁ" Penﬁy G. consisted of a pattern or
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series of inéidents of unconstitutional conduct which was condoned by the Defendants and
became the‘r-epresented policy and/or custom or practice of HHS and LRC during the relevant
time that Plaintiff Penny G. was a resident. |

71. That as a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaintiff Penn}} G. was sexually assaulted. As a result of the sexual assaults,
Plaintiff Penny G.’s injuries included the following: severe and permanent personal and
emotional injuries, severe physical injuries, mental péin and suffering, permanent emotional
trauma, and psychological injury. As a result of the injuries that she has suffered due to the
sexual assault, she has required and will continue to require, counseling énd mental health trauma
treatment in an effort to help her recover from and attempt to cope with the emotional trauma and
re-traumatization which occurred while she was in the custody of the Defendants.

PLAINTIFF ETHEL H.

72. That on or about the 4® day of August, 2001, the Plaintiff Ethel H., while in the
shower room to clean a shirt, was raped by DM, a staff member at LRC, to wit: DM for_cibly
grabbed her shoulders, bent her over, and violently penetrated her vaginally from behind. DM
threatened to kill her if she told anyone. On a subsequent date during the summer of 2001, DM
exposed his penis to the Plaintiff Ethel H. About a week later, DM tried to sexually assault her
again buﬁ she was able to fight him off. At the time of those sexual assaults, DM had previously
sexually assaulted or was sexually assaulting the foﬂoﬁng women fesidents: Mary W., Selena
T., Robin H., Theresa R., Juliana W., and Penny G.

73. ~That Plaintiff Ethel H. has a history of sexual victimization from multiple
periz)efrétofs ana a his;tory of erﬁotional aﬁd éhysicai alr)urse.v | -
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74. That on or about the 11™ day of August, 2001, Plaintiff Ethel H. reported to LRC
staff the sexual assault by DM. Upon receipt of this information, the Defendants and their
employees or agents, asserted that the Plaintiff Ethel H. was not telling the truth regarding the
sexually assaultive behavior of DM.

75. That the above-described sexual assault was in violation of Plaintiff ‘Ethel H’s
constitutional rights, including, but not limited to, rights secured by the First, Fourth, Fifth,
Ninth, and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5,
and 7 of Article I of the Constitution of the Stafe of Nebraska.

76. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

77. That the Defendants’ failure to protect Plaintiff Ethel H. consisted of a patterh or
series of incidents of unconstitutional conduct which was condoned by the Defendants and

became the represented policy and/or custom or practice of HHS and LRC during the relevant

time that Plaintiff Ethel H. was a resident.

78. That as a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaintiff Ethel H. was sexually assaulted. As a result of the sexual assaults,
Plaintiff Ethel H.’s injuries included the following: severe anci permanent personal and emotional
injuries, severe physical injuries, mental pain and suffering, permanent emotional trauma, and

‘psychological injury. As a result of the injuries that she has suffered due to the sexual assaults,
she has required and Wiﬁ continue to require, oounsveling and mental health trauma treatment in
an effort to hélp her recover from and attempt to cope with the emotional trauma and re-

traumatization which occurred while she was in the custody of the Defendants.
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PLAINTIFF MARY W.

79. That commencing in late June and early July of 2001 and continuing into August,
2001, the Plaintiff Mary W. was sexually assaulted by DM, a staff member at LRC, to wit: DM
began fondling the breasts of the Plaintiff Mary W. while she was in the linen closet on Sunday
mornings to get clean linens. On July 4, 2001, DM grabbed the Plaintiff Mary W. on her way to
the shower room, shovgd her into her room, shut the door, bent her over, and violently raped her
vaginally from behind. Before DM ejaculated, he removed his penis from h;ar vagina and forced
her to perform oral sex on him. Following the sexual assault on Plaintiff Mary W., DM
threatened her and her daughter if she told anyone. DM had previously sexually assaulted or
was sexually assaulting the following women residents: Ethel H., Penny G., Selena T., Robin H.,
Theresa L-R., Elizabeth M., and Juliana W.

80. That Plaintiff Mary W. has a history of sexual victimization and a history of

emotional and physical abuse.

81. That the above-described sexual assault was in violation of Plaintiff Mary W.’s
constitutional ﬁghts, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Foﬁ‘teenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7

- of Axticle I of the Constitution of the State of Nebraska.

82. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

83. That the Defendants’ failure to protect the Plaintiff Mary W. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
becéme the rei)résehtéd prolicif a.nd/ 6r cusioni or préc;ciée of HHS and LRC dunng thé rélfeifaﬁt
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time that Plaintiff Mary W. was a resident.

84. That as a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaintiff Mary W. was sexually assaulted. As a result of the sexual assaults,
Plaintiff Mary W.’s injuries included the following: severe and permanent personal and
emotional injuries, severe physical injuries, mental pain and suffering, permanent emotional
trauma, and.psgfchological Injury. Asa result of the injuries that she has suffered due to the |
sexual assault, she has required, and will continue to require, counseling and mental health
trauma treatment in an effort to help her recover from and attempt to cope with the emotional
trauma and re-traumatization which occurred while she was a resident at LRC and in the custody
of the Defendants.

PLAINTIFF ROBIN H.

85. That on or about June and July, 2001, the Plaintiff Robin H. was sexually assaulted
in the elevator by DM, a staff member at LRC, to wit: DM lifted up her skirt and blouse and
fondled her breasts and buttocks. She immediately informed a staff member who told her not to
let it bother her. On July 4, 2001, DM grabbed Plaintiff Robin H. again as he was escorting her
down the elevator for a smoke break and lifted up her skirt and fondled her vagilial area.
Plamtiff Robin H. pushed DM away and yelled for help. LRC staff members came and placed
her in full restraints and assigned DM to supervise her 1 to 1. During Robin H’s 1 .to 1 after that
sexual assault, DM pulled down her undérpants to assist her to urinaté while she was in full |
restraints. He just kept smiling while he watched her urinate. At the time of the sexual assaults,
DM had prgviously sexually assaulted or was sexually assaulting the following women residents:

Theresa L-R., Ethel H., Selena T., Elizabeth M., Juliana W., and Mary W.
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86. That Plaintiff Robin H. has a history of sexual victimization and a history of
emotional and physical abuse. When Robin H. was re-admitted to the Defendants’ facilities,
they transferred her from LRC to HRC, subsequent to the Defendants finally terminating DM
from employment at LRC. Only aﬁer additional women residents and women staff members
continued to complain to the Défendants‘ and their ageﬁts about DM’s sexual predatory behavior
and actions of DM during the summer and early fall of 2001, did the Defendants ﬁnally
terminate DM.

87. That the above-described sexual assaults were in violation of Plaintiff Robin H.’s
~ constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7

of Article I of the Constitution of the State of Nebraska.

88. That the Defendants were aware of the actions of DM and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

89. That the Defendants’ failure to protect Plaintiff Robin H. consisted of a pattern or
-series of incidents of unconstituﬁonal conduct which was condoned by the Defendants and
became the represented pblicy and/or custom or practice of HHS and LRC during the relevant
time that Plaintiff Robin H. was a resident. |

90. That as a direct result of the Defendants’ actions and omissions, through théir agents
and employeeé, Plaintiff Robin H. was sexually assaulted. As a result of the sexual assaults,
Plaintiff Robin H’s injuries included the following: severe and penixanent personal and
emotional injuries, severe phyéical injuries, mental pain and suffering, permanent eﬁoﬁonﬂ
traurﬁé, and psyéﬁolégical mJury As Ya reéﬁlt éf fhe ;njunes thét shé has sﬁfféfedmdue fo rtvhe
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sexual assaults, she has required, and will continue to require, counseling and mental health
trauma treatment in an effort to help her recover from and attempt to cope with the emotional
t;auma and re-traumatization which occurred while she was in the custo&y of the Defendants.
PLAINTIFF THERESA 1-R. |

91. That commencing on or about the middle of June, 2001 and continuing into July of
2001, the Plaintiff Theresa L-R. was repeatedly sexually assaulted by DM, a staff mémber at
LRC, to wit: DM led her into the storeroom under the guise of getting supplies and forced her to
perform oral sex on him. On a subsequent occasion, DM pulled her into the storeroom and after
shuttiﬁg the door, bent her over a chair and forcibly raped her as he penetrated her vaginally from
behind. He continued to enter the room of Plaintiff Theresa L-R. and fondled her breasts and
digitally penetrated her vagina with his fingers. DM promised her that he would make her stay at
LRC easier with extra privileges. He continued to sexually assault Plaintiff L-R. until her room
-was moved from the back of the hall to the front of the hall. At the time bf the séxual assaults,
DM had pre';fiously sexually assaulted or was sexually assaulting the following women residents:
Selena T., Elizabeth M., Juliana W., and Robin H.

92. That Plaintiff Theresa L-R. has a history of sexual victimization as a child and a
history of emotional and physical abuse.

93. That the above-described sexual assault was m violation of Plaintiff Theresa L-R.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Cbnstitutioh of the United States anci Sections 1, 3, 5, and 7

of Article I of the Constitution of the State of Nebraska.

94. That the Defendants were aware of the actions of DM and were aware that such
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conduct was occurring at LRC and took no corrective action to stop the abusive conduct.

95. That the Defendants’ failure to protect Plaintiff Theresa L-R. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represented policy and/or custom or practice of HHS and LRC during the relevant
time that Plaintiff Theresa R. was a resident.

96. Theit as a direct result of the Defendants” actions and omissions through their agents
and employees, Plaiﬁtiff Theresa L- R. was sexually assaulted. As a result of the sexual assaults,
Plaintiff Theresa L-R.’s injuries included the following: severe and permanent personal and
emotional injuries, severe physical injuries, mental pain and suffering, permanent emotional

- trauma, and psychological injury. As a result of the injuries that she has suffered due to the
sexual assault, she has required, and will continue to require, counseling and mental health
" trauma treatment in an effort to help her recover from and attempt to cope with the emotional
trauma and the re-traumatization which occurred at LRC while she was in the custody of the
Defendants.
PLAINTIFF SARA M.

97. That on or about late summer or early fall of 2000, Plaintiff Sara M. was sexually
assaulted after the evening meal near the kitchen on Warci 3 East at NRC by staff meﬁber JB
who penetrated her vagina with his fingers. Plaintiff Sara M. informéd aNRC stgff member of
the sexual assault. The NRC staff member told Plaintiff Séra M. that she was lying. Plaintiff
Sara M. was later told by another woman resident that staff member JB had also se}mally
- assaulted her. Subsequent to her sexual assault, Plaintiff Sara M., who has an extensive history.
of séxuéi abﬁse and rsekruarl viéﬁlﬁizaﬁoﬁ, reqﬁested that sﬁc‘evbe gi\}en menml heaith trauma |
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treatment, to which the Defendants refused. Defendants Vcontinue to refuse to provide mental
health trauma treatment to Plaintiff Sara M.

98. That on or about early October 2002, Plaintiff Sara M., while she was on the
elevator returning from recreational therapy, was sexually assaulted by a NRC male resident “A”
who fondled her vaginal area. She informed staff membe;rs of NRC of this sexual assault. The
Defendants failed to take any action to protect Plaintiff Sara M. Defendants’ agents and
en-l-plc')yeCS merely informed her that if she had a problem with male resident “A”, she should stay
on the ward. Male resident ““A” has sexually harassed and attempted to sexually assault other
women residents, including, but not limited to, Eve S.

99. That Plaintiff Sara M. has a prior history of sexual abuse and sexual victimization
and a history of physical and emotional abuse of which the Defendants knew.

100. That the above-described sexual assaults were in violation of Plaintiff Sara M.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7

of Article I of the Constitution of the State of Nebraska.

101. That the Defendants were aware of the actions of staff member JB and the male
resident “A” and were aware that such conduct was occurring at the NRC and took no corrective
éction to stop the abusive conduct.

102. That the Defepdants’ failure to protect Plaintiff Sara M. consisted of a pattern or
series of incidenté of unconstitutional conduct which was condoned by the Defendants and
beca#ne the represented policy and/or custom or iaractice c;f HHS and the NRC during the
releva.ﬁt tiﬁae tirla;cAbPlaiIrltiff Séra M was érésicieﬁt. . o o
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103. That as a direct result of the Defendants’ actions and omissions, through their
agents and employees, Plaintiff Sara M. was sexually assaulted. As a result of the sexual
assaults, Plaintiff Sara M.’s injuries included the following: severe and permanent personal and
emotional injuﬁes, severe physical injuries, mental pain and suffering, permanent emotional
trauma, and psychological injury. As a result of the injuries that she has suffered due to the
sexual assaults, she has require&, and will continue to require, counseling and mental health
trauma treatment in an effc;rt to help her recover from and attempt to cope with the emotional
trauma and the re-traumatization which occurred at NRC while she was in the custody of the
Defendants.

104. That the Defendants have failed and continue to fail to provide mental health trauma
treatment to Plaintiff Sara M. despite her requests for such mental health trauma treatment.

PLAINTIFF TAMICA S.

105. That on or about September of 2001, the Plaintiff Tamica S. was sexually assaulted
by a male resident PJ when she was in her room on Ward 3 West at NRC, to wit: the male
resident PJ raped Plaintiff Tamica S. by coming into her room, climbing into her bed, and
forcibly penetrating her vaginally from behind. Despite the fact that she had told him “no,” he
refused to stop sexually assaulting her.

106. That Plaintiff Tamica S. has a history of sexual victimization as a child and a
history of emoﬁgnai and physical abuse. That despite her .hisftory of sexual abuse, the

Defendants have failed to provide appropriate mental health trauma treatment at NRC to the

__ Plaintiff Tamica S.
107. That the above-described sexual assault was in violation of Plaintiff Tamica S.’s
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constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the Um'ied States and Sections 1, 3, 5, and 7
of Article I of the Constitution of the State of Nebraska.

108. That the Defendants were aware of the actions of male resident PJ’s history of
predatory sexual behavior. Defendants were awaré that such conduct was occurring at NRC and
took no corrective action to stop the abusive conduct.

109. That the Defendants’ failure to protect Plaintiff Tamica S. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represented policy and/or custom or practice of HHS and NRC during the relevant
time that Plaintiff Tamica S. was a resident.

110. That as a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaintiff Tamica S. was sexually assaulted. As a result of the sexual assaults,
Plaintiff Tamica S.’s injuries included the following: severe and permanent personal and
emotional injuries, severe physical injuries, mental pain and suffering, permanent emotional
trauma, and psychological injury. As a result of the injuries that she has suffered due to the
sexual assault, she has required and will continue to require, c;)unseling and mental health trauﬁna
treatment in an effort to help her recover from and attempt to cope with the emotional trauma and
the re-traumatization which occurred at NRC while she was in the custody of the Defendants.

" PLAINTIFF KIMBERLY H.

111. That on or about late June of 2002, the Plaintiff K'imberlva. was raped by EG, a
male resident at NRC, to wit: EG acéosted Plaintiff Kimberly H. in a stairway at NRC, removed

the shorts of Plaintiff Kimberly H., and raped her by forcibly penetrating her vaginally frorn
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behind.
112. That on or about the 3rd day of July, 2002, Plaintiff Kimberly H. reported to NRC

staff that she was sexually assaulted by EG. Upon receipt of ﬂﬁs information, the Defendants
and their agents toék no action against male resident EG, but instead moved Plaintiff Kimberly
H. to a new ward at NRC and restricted the privileges of Plaintiff Kimberly H.

113. That the above-described sexual assault was in violation of Plaintiff KimBerly H.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the United States 'and Sections 1, 3, 7, and 26
of Article I of the Constitution of the State of Nebraska and Section 18 of Article IIT of the
Constitution of the State of Nebraska.

114. That the Defendants were aware of the actions of EG and were aware that such
conduct was occurring at the NRC and took no corrective action to stop the abusive conduct.

115. That the Defendants’ failure to protect Plaintiff Kimberly H. consisted of a pattern
or series of incidents of unconstitutional conduct which was condoned by the Defenda.nts and
became the represented policy and/or custom or practice of HHS and the NRC during the

relevant time that Plaintiff Kimberly H. was a patient.

116. That as a direct result bf the Defendants’ actions and omissions, through their
aécnts aild employees, Plaintiff Kimberly H. was sexually assaulted. As a result of the sexual
assault, Plaintiff Kimberly H.’s injuries included the following: severe and permanent personal
and emotional injuries, severe pilysical injuries, mental pain and éuffering, permanent emotional
~ traumna and psychological injury. As a result of the injuries that she has suffered due to the
sexual assault; vshe”hé’lsk réqﬁired and will continue to require, bouﬁs‘éliﬁg;vand mental health
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trauma treatment in an effort to help her recover from and attempt to cope with the emotional
trauma and the re-traumatization which occurred at NRC while she was in the custody of the
Defendants.
PLAINTIFF PAMELA B.
117. That on or about August, 2002, the Plaintiff Pamela B was sexually harassed by
TL, a staff member at NRC, to wit: TL did state to Pamela B. that “he needed a suck.” TL did

also state to Pamela B. that “I would like to take you behind the back and fuck the shit out of

”»

you.

118. That Plaintiff Pamela B. has a history of emotional and physical abuse.

119. That on at least one of these occasions, the sexual ha;assment occurred 1n a public
setting and within the hearing distance of other NRC staff. Despite the fact that the Defendants
knew or should have known of the sexual harassment of Plaintiff Pamela B. by TL. The
Defendants and their employees or agents failed to act to protect the Plaintiff and continued to
allow TL to be in contact with Plaintiff Pamela B.

120. That the above-described sexual harassment was in violation of Plaintiff Pamela
B.’s constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth,
Ninth, and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5,
and 7 of Article I of the Constitution of the State of Nebraska.

121. That the Defendants were aware of the actions of TL and were aware that such
conduct was occurring at the NRC and took no corrective action to stop the abusive conduct.

122. That the Defendants’ failure to protect Plaintiff Pamela B. consisted of a pattern or
éeﬁes of incidcﬁté of unconsrtitutionalr coﬁduct which Was condoned by the Deféndénts aﬁd |
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became the represented policy and/or custom or practice of HHS and the NRC occurring in the
relevant time that Plaintiff Pamela B. was a resident.

123. That as a direct result of the Defendants’ actions and omissions, through their
agents and employees, Plaintiff Pamela B. was sexually harassed. As a result of the sexual
harassment, Plaintiff Pamela B’s injuﬁes included the following: severe and permanent personal
and emotional inj}ﬁries, mental pain and suffering, permanent emotional trauma, and
psychological injury. As a result of the injuries that she has sufféred due to the sexual
harassment, she has required, and will continue to require, counseling and mental health trauma
treatment in an effort to help her recover from and attempt to cope with the emotional trauma and
the re-traumatization which occurred at NRC, while she was in the custody of the Defendants.

124. Defendants failed, and continue to fail, to provide Plaintiff Pamela B. with
appropriate mental health trauma treatment at NRC as a result of the sexual harassment, which
occurrg:d at NRC.

PLAINTIFF CAROLINE C.

125. That at, all material times, Plaintiff Caroline C., the lead representative plainﬁff n
the case entitled Caroline C., et al., v. Dale Johnson, et al., Case No. 4:CV95-22, has an
extensive history of sexual abuse, including repeated sexual victimization and re-traumatization
as a resident at HRC. Plaintiff Caroline C. has been placed at the various facilities under the
control and custody of the Defendants, including HRC, NRC, and LRC. Defendants were
obligated’to Plaintiff Caroline C., as a class member under the Consent Decree (Filing 133), to
provide comprehensive mental health trauma treatment, both in their custodial facilities, sﬁch as
HRC, NRC, énd VLRC,randr a.ﬁy and all commmiitjf pfogré.ms. Plamtlff Carolihe C.V did nof
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receive the appropriate and individualized mental health trauma treatment while she was a
resident of LRC under the control and custody of the Defendants.

126. That the Defendants failed to provide Plaintiff Caroline C. the appropriate trauma
treatment in any of the community programs after her discharge from either HRC or LRC.

127. That during the Plaintiff Caroline C.’s recent stay at LRC, she was sexually
assaulted by male resident DB on or about July 14, 2000, who fondled her breasts and genital
area. DB continued ;to kiss her and fondle her despite her saying “no” to him. |

128. That the above-described sexual assault was in violation of Plaintiff Caroline C.’s
constitutional rights, including but not limited to, rights secured by the First, Fourth, Fifth, Ninth,
and Fourteenth Amendments to the Constitution of the United States and Sections 1, 3, 5, and 7
of Article T of the Constitution of the State of Nebraska.

129. That the Defendants were aware of the actions of DB and were aware that such
conduct was occurring at LRC and took no corrective action to stop the abusive conduct. The
Defendants knew and were aware that Plaintiff Caroline C. was unable to protect herself from
sexually predatory male residents.

130. That the Defendants’ failure to protect Plaintiff Caroline C. consisted of a pattern or
series of incidents of unconstitutional conduct which was condoned by the Defendants and
became the represented policy and/or custom or practice of HHS and LRC occurring in the
relevant time that Plaintiff Caroline C. was a resident.

131. That as a direct result of the Defendants’ actions and omissions, through their

.agents and employees, Plaintiff Caroﬁne C. was sexually. assaulted. .As a result of the sexual
éssault, Pléintiff Carorliner C;’s injuriés includeci the followingf sreve're anci pefniaheﬁf péréonal
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and emotional injuries, severe physical injuries, mental pain and suffering, permanent emotional
- trauma, and psychological injury. As a result of the injuries that she has suffered due to the

sexual assault, she has required, and will continue to require, counseling and mental health
trauma treatment in an effort to help her recover from and attempt to cope with the emotional
trauma and the re-traumatization '\%fhich occurred at LRC, while she was in the cus;tody of the
Defendants. |

132. Defendants failed and continue to fail, to provide Plaintiff Caroline C. with
appropriate mental health trauma treatment at LRC, despite her history of sexual abuse and
continued sexual exploitation, while in the custody of the Defendants.

PLAINTIFF JOELENE B.

133. That on or about September, 2002, the Plaintiff Joelene B. was admitted to HRC

and placed in the control, custody, and care of the Defendants herein for adequate and

appropriate mental health treatment and remained in the custody and control of the Defendants at

HRC until October, 2002.

134. That Plaintiff Joelene B. has a history of sexual abuse and sexual victimization from

multiple perpetrators and a history of emotional and physical abuse.

135. That the Defendants, through their agents and employees at HRC knew, or should

have known, of the history of victimization of Plaintiff Joelene B. during the course of her

placement at HRC.

136. That the Defendants, their agents and employees at HRC failed to offer and provide
to Plaintiff Joelene B., mental health trauma tréatment in direct violation of the terms and

conditions of the Consent Decree in the case entitled Caroline C., et al., v. Dale Johnson, et al.,
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Case No. 4:CV95-22. (Filing 133).

137. That the above-described failure to provide adequate and appropriate mental health
trauma treatment was in violation of Plaintiff Joelene B.’s constitutional rights, including but not
Iimited to, rights secured by the First, Fourth, Fifth, Ninth, and Fourteenth Amendments to the
Constitution of the United States and Sections 1,3, 5, and 7 of Article I of the Constitution of the
State of Nebraska.

138. That the Defendants were aware of the actions of their agents and employees at
HRC 1n failing and refusing to provide adequate and appropriate mental health trauma treatment
and were aware that such conduct was occurring at the HRC and took no corrective action to
provide trauma treatment to Plaintiff Joelene B.

- 139. That the Defendants’ failure to provide Plaintiff Joelene B. with adequate and-
appropriaté mental health trauma treatment consisted of a pattern or series of incidents of
unconstitutional conduct. That said conduct was condoned by the Defendants and became the
represented policy and/or custom or practice of HHS and HRC during the relevant time that
Plaintiff Joelene was a resident. |

140. That as a direct result of the Defendants’ actions and omissions through their agents
and employees, Plaintiff J oelene B. was denied appropriate and adequate trauma treatment for
her untreated trauma. As a result of the untreated trauma, Plaintiff Joelene B. suffered additional
traurna and psychological mJury Which_ will necessitate additional mental ﬁealth trauma treatment
in the future. |

PLAJNTIFF SUSAN Z.
141 Thét on'éf aBbut Octobrer 72002, tbé Pléintiff Susaﬁ Z. Was admiﬁed to HRC and
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placed in the care of the Defendants herein for adequate and appropriate mental health treatment
and remained in the custody and control of the Defendants at HRC until November, 2002.

142. That Plaintiff Susan Z. has a history of sexual abuse and sexual victimization from
multiple perpétrators and a history of emotional and physical abuse.

143. That the befendants, through their agents and employees at HRC, knew or should
have known of the history of victimization of Plaintiff Susan Z., during her placement at HRC.

144. That the Defendants, through their agents and employees, at HRC failed to offer and
provide to Plaintiff Susan Z. mental health trauma treatment in direct violation of the terms and
conditions of the Consent Decree in the case entitled Caroline C., et al., v. Dale Johnson, et al.,
Case No. 4:CV95-22. (Filing 133).

| 145. That the above-descﬁbéd failure to provide adequate and appropriate mental health

trauma treatment was in violation of Plaintiff Susan Z.’s constitutional rights, including but not
Iimited to, rights secured by the First, Fourth, Fifth, Ninth, and F ourtéenth Amendments to the
Constitution of the United States and Sections 1, 3, 5, and 7 of Article I of the Constitution of the
State of Nebraska. |

146. That the Defendants were aware of the actions of their agents and employees at
HRC, in failing and refusing to provide adequate and appropriate mental health trauma téatment
and were aware that such conduct was occurring at the H:RC and took no corrective action to
provide trauma treatment to Plaintiff Susan Z.

147. That the Defendants’ failure to provide Plaintiff Susan Z. with adequate and
appropriate mental health trauma treatment consisted of a pattern or series of incidents of
u.nconstltutlonal conducf Which Waésr coﬁdoned by fhe befendants énd becaﬁne tﬁe ‘rclrjrésernte;d
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policy and/or custom or practice of HHS and HRC during the relevant time that Plaintiff Susan
Z. was aresident.

148. Thatasa direét result of the Defendants’ actions and omissions, through their
agents and employees, Plaintiff Susan Z. was deﬁied appropriate and adequate trauma treatment
for her untreated trauma. As a result of the unuéated trauma, Plaintiff Susan Z. suffered

additional trauma and psychological injury, which will necessitate additional mental health

frauma treatment in the future.

FACTUAL ALLEGATION‘S COMMON TO REPRESENTATIVE PLAINTIFFS

149. That Defendants knew, or should have known, that women with mental illness
and/or psychiatric disabiliﬁes, are particularly ?ulnerable to sexual assault, sexual victimization,
and sexual exploitation at custodial institutions.

150. That Defendants knew, or should have known, that women with mental retardation
and/or other developmental disabilities, are particularly vulnerable to sexual assault, sexual
victimization, and sexual exploitation at custodial institutions.

'151. That Defendants knew, or should have known, that women with histories of
childhood sexual assault or other histories of rape, are particularly vulnerable to sexual assault,
sexual victimization, and sexual exploitation at custodial institutions.

152. That the Defendants knew that Plaintiffs Elizabeth M., Selena T., Jennifer H.,
Juliana W, Penny G., Theresa L-R., Mary W., Ethel H., Robin H., Tamica S., Kimberly H.',
Pamela B., Caroline C., Joelene B., and Susan Z. have a diagnosis of mental illness.

153. That the Defendants kﬁew that Plaintiffs Selena T. and Penny G. have mild mental
fetaidaﬁdn and/ dr developmeﬁtal CiiSébﬂl;ltl:CS, in éddiﬁoﬁ to thelr méntai illnesseé; o
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154. That the Defendants knew that Plaintiffs Elizabeth M., Theresa L-R., Selena T,
Robin H., Penny G., Kimberly H., Tamica S., Joelene B., Susan Z., Caroline C., Ethel H., Juliana
W. and Mary W. have histories of sexual victimization or répe prior to hospitalization at LRC,
NRC, and HRC.

155. That Defendants knew that the Representative Plaintiffs at LRC, NRC, and HRC

had a history of physical or emotional abuse and failed to provide appropriate trauma treatment

to them.

156. That Defeﬁdants knew, or should have known, that a sta:ff member was sexually
aggressive and assaultive toward woman residents at LRC, and knew or should have known that
the staff member was even sexually harassing women staff members at LRC.

157. That Defendants knew, or should have known, that staff members at custodial

facilities such as NRC, engaged in sexual assaults and sexual harassment of vulnerable women
residents with émental illness and history of sexual exploitation.

158. That Defendants knew, or should have known, that certain male residents at NRC,
LRC, and HRC, have been identified as sexual perpetrators, and have known histories of sexual

violence against vulnerable women.

FIRST CAUSE ‘OF ACTION
FAILURE TO PROTECT FROM HARM

159. Plaintiffs reallege and incorporate paragraphs 1 through 158, as if fully set forth

herein.

160. That by the Defendants' actions and omissions, and each of them as set forth above,

 and tbroﬁghﬂthfe?i_r_j agéﬁté, déﬁé{‘macnts, and 'er-riplojfee.s-,-f_eprese.nt»ec-i. that théy W'o'uld provide




rehabilitative, habilitative, and mental health trauma treatment services in a custodial setting to

women who have mental illnesses and/or other disabilities, such as the Plaintiffs. The custodial

nature of the services and the authority of the Defendants to restrict the Plaintiffs’ liberty created

a "special relationship” with such women residents at LRC, NRC, and HRC, including the

Plaintiffs, while in the custody of the Defendants. This "special relationship” included the

following:

@

®)

©

a duty to safeguard and protect such women residents, including
the Plaintiffs, from emotional, mental, psychological, sexual, and
physical harm, either by the Defendants, the Defendants' agents,
‘other male residents, and other persons on the premises of LRC,
NRC, and HRC;

a duty not to neglect the women residents and their special needs;
including the Plaintiffs, and to exeréise all reasonable measures to
protect them while in custody and to protect their bodily integrity,
privacy, and self-autonomy, while ensuring their freedom of
expression, individual self-fulfiliment, rehabilitation, treatment,
and amelioration of their mental illnesses; and

a duty to take affirmative steps to_ameliorate threats to the
Plaintiffs' health and safety as they become known to the

Defendants, by and through their agents, departments, and

_employees.

161. The Defendants by and through their agents and employees, failed to carry out these
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obligations, which resulted in a breach of the Defendants' legal duties to the Plaintiffs. The
Defendants thereby violated the Plaintiffs' following rights guaranteed by the First, Fourth, Fifth,
Ninth and Fourteenth Amendments of the U.S. Constitution, i.e., protection from physical and
péychological harm, protection from rape, sexual assault, and sexual abuse; protection of their
personal bodily integrity; and their freedom of association, right of travel, and speech in the
. following particulars, inter alia:
“(a) Allowed and tolerated known sexually aggressive male staff and

resideﬁts to have unmonitored contact with, and to repeatedly rape,

sexually assault, and sexually harass vulnerable Plaintiffs and class

members from 2000 to the present.

) After becoming aware of the pattern of repeated sexual assaults

and/or sexual harassment upon Plaintiffs and class members by

sexually aggressive male staff members and male residents, the

Defendants failed to take reasonable steps to protect Plaintiffs and

class members from intrusions of their bodily security and person

and invasions of privacyl by: failing to place restrictions upon the

identified sexual perpetrators; adopting a policy, practice, or

custom that nothing could be done to further protect Plaintiffs and

class members; allowing the perpetrators unlimited access to LRC,

NRC, and HRC grounds, Plaintiffs and élass. members; failing to

remove perpetrating male staff members from direct contact with

Plamtlffs and.class membefs; Vfaﬂing to ﬁeat the pé@etraﬁng maié

39




(d)

©

®

residents as sex offenders in a more secure facility; and failing to
adopt policies and procedures protecting the vulnerable Plaintiffs
and class members from sexually aggressive male staff and
residents.

Failed to provide appropriate security services at LRC and NRC,
security procedures, screening, and monitoring procedures to
protect the Plaintiffs and class members while in the Defendants'
custody from physical, sexual, and psychological harm by male
staff é.nd residents at LRC and NRC.

Failed to adequately train and supervise their employees and agents
in their obligation to report and investigate sexual assault
complaints.

Adopted a policy, practice, or custom of restricting privileges to
those Plaintiffs and class members who notified Defendants and
their employees and agents of the rapes and sexual assaults by
male staff or residents.

Adopted or allowea:the custom and(or practice of "trading"

residents between and among the three regional centers so as to

_ allow convicted sex offenders and sexual perpetrators to be

transferred into co—ed'wards_at LRC, HRC, and NRC where at least
one of the Plaintiffs had been transferred, without any restrictions

upon access to Plaintiffs or class members.
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(b)

@

)

(k)

@

Failed to screen residents for prior sexual victimization,
vulnerability to sexual victimization, or ability to avoid sexual
victimization at LRC and NRC.

Failed to implement appropriate psychosocial educational and
traming programs specifically designed for Plaintiffs and class
members with developmental disabilities and psychiatric
disabﬂities to acquire prevention skills to avoid rape and séxual
assault at LRC and NRC.

Failed to implement appropriate psychosocial sex education
courses or assertiveness training to Plaintiffs and class members
with developmental or psychiatric disabilities, either to assist them
in their capacity to refuse consent to sexual contact or exploitation
or to otherwise avoid victimization or the transmission of sexually
transmitted diseases, including HIV at LRC and NRC.

Failed to develop and implement a protocol for assessing whether

Plaintiffs with mental retardation and/or other developmental

-disabilities have the capacity to consent to sexual activities at LRC

and NRC.

Failed to assess each Plaintiff and class member for her capacity to
consent to sexual ihtercourse at LRC and NRC.

Failed to design behavioral training programs to ameliorate
Plaintiffs' anci ofher class membérs' Mnéfaﬁility to sexuai aséault
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(m)

@)

®)

@

®

and exploitation while in the Defendants' custody at LRC and

NRC.

Failed to design and implement education and skills training in

sexuality, rape prevention, and sexual exploitation in the custodial
institutional setting at LRC and NRC.

Failed to provide appropriate psychiatric and psychological

counseling and therapy to treat the trauma apd harm to Plaintiffs

and class members, as a direct and proximate result of the rapes,

sexual assaults, and sexual harassment at LRC, NRC, HRC, and

community programs in violation of the Consent Decrée entered

Dec. 23, 1998 in the case entitled Caroline C., et al., v. Dale

Johnson, et al., Case No. 4:CV95-22 (Filing 133);

Failed to adopt minimum standards in policies and procedures for
preventing sexual asséult, sexual abuse, and sexual harassment of

their residents at LRC and NRC.

Failed to address sexuality components and the capacity to consent

to sexual activity in the Plaintiffs' individualized treatment plans at

LRC and NRC.

Failed to adopt rmmmum standards in policies and procedures for screening
prospective employees regarding sexually predatory and/or sexually explbitative

behavior at HRC, LRC, and NRC.

Failed to adopt minimum standards in policies and procedures for responding to
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information regarding employees alleged to be engaging in sexually predatory
and/or sexually exploitative behavior at HRC, LRC, and NRC.

162. That the pattern of rapes and sexual eXploitation of Plaintiffs by male staff and
other male residents created an inherently dangerous énvironment for P.laintiffs and.class
members.

163. That the Defendants' actions and omissions, and each of them, as set forth above,
occurred as a result of "deliberate indifference" to or a “reckless disregard” of the enumerated
rights of the Plaintiffs and class members, as set forth above. |

164. That the Defendants' aétions and omissions, and each of them as set forth above,
was a substantial departure from acceptable professional judgment, practice, and standards.

165. That as a direct and proximate result of the actions and omissions of the Defendants,
as set forth in paragraphs 1 through 164, each of the Plaintiffs have been permanently injured and
have suffered irreparable harm.

166. That the Defendants' failure to protect the Plaintif\fs and the class members from
harm and to provide treatment, habilitation, and rehabilitation, violated the Plaintiffs' and the
class members' rights under the First, Fourth, Fifth, and Ninth Amendments as applied through
the Fourteenth Amendment, to a liberty interest of protection from. harm, to treatment, to
Ireedom of speech, association and travel, and an unreasonable seizure of their person and the
constitutional rights secured to them by the provisions of the Consent Decree entered Decen';lber
23, 1998 in the case entitled quolz'ne C., et al, v. Dale Johnson, et al., Case No. 4:CV95-22.
(Filing 133).
- 167 Plaintiffs haﬁze n'(.)v édeqﬁaté rémedy atr lav&‘fl.
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SECOND CAUSE OF ACTION
RIGHT TO TREATMENT

168. Plaintiffs reallege and incorporate paragraphs 1 through 167, as if fully set forth
herein. |

169. That the Defendants' actions and omissions, and each of them as set forth above,
failed to provide appropriate essential services necessary for the treatment, habilitation,
rehabilitation, and amelioration of the Plaintiffs' mental illnesses and/or develoémenté.l
disabilities. Those services not provided to the Plaintiffs include, but are not limited to:
appropriate and effective nursing care, medical care, academic instruction, occupational therapy,
social, and independent living skills trajmhg, recreational therapy, vocational training and
rehabilitative, psychological testing, psychiatric care, individualized training, meaningful
physical education, discharge planning and the provision for a system of community-based
mcn@l health reéidential facilities designed to meet the individual needs of Plaintiffs.

170. That the Defendants failed to provide an appropriate and effective program of -
individualized habi]itative and rehabilitative trauma treatment at LRC, NRC, and HRC. This
would include Defendants' failure to plan and provide community-based mental health residential
facilities with trauma treatment for the Plaintiffs after their discharge from LRC, NRC, and HRC.

171. That the Defendants maintained, and continue to maintain, administrative and
clinical structures at LRC, NRC, and HRC which have caused, and are reasonably foreséeable to
cause harm and ongoing violations of federally protected rights of treatment, habilitation, and
rehabﬂifation to Plaintiffs and class members in the following particulars:

(a). o An adm1mstrat1ve st_ructu&e which delegates all policy and -
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procedure promulgation to a "medical staff" whose membership is
limited to physicians;

(b) The basic unit of organization is the facility, rather than treatment
or rehabilitation program, in which the purpose is implicit rather
than written, and is limited to housing the Plaintiffs admitted to the
facility rather than producing any desirable effects on Plaintiffs'
functioning outside the hospital;

(¢ Policies and procedures which are generally facility-wide aimed at .
maintaining the authority of the administrative hierarchy while
diffusing accountability;

(d) The primary treatment modality is behavior-controlling drugs
while other "treatments" may be provided, but are seen as
secondary only, and Plaintiffs' status are considered unrelated to
their response to any treatment other than drug treatment;

(e) Direct care staff are inadequately trained to provide appropriate
and effective trauma treatment;

® LRC, NRC, and HRC treatment approach is dominated by the
Plaintiffs' "mental illnesses" while their other, often related
problems are neglected, even though they may be critical to the
maintenaﬁée of the Plaiﬁtiffs' "mental illnesses” and to the
Plaintiffs' abﬂiﬁes to function outside an institution.

172. The Defendaﬁts have faﬂed rtorimlralemernt é@sﬁaﬁvg and clin_ricalﬂ sﬁ’uétures

45




which are reasonably foreseeable to increase sensitivity to residents' rights and welfare; to
increase the sense of responsibility for residents' welfare among the professional staff; to
decrease the risk of resident harm and to otherwise secure federally protected rights to trauma
treatment, habilitation, and rehabilitation at LRC, NRC, and HRC, in the following particulars, to-
wit:
(@) Failed to develop ind‘ividualized functional assessments of the
frauma treatment needs of the Plaintiffs and of sufficient scope and
quality to support effective trauma treatment and habiljtation;
() Failed to develop a multi-disciplinary professional staff with
comprehensive oversight responsibility for residents' safety and
welfare;
(c) Failed to develop as the basic unit of organization the treatment or
rehabiliteﬁ;ion program with objective measurement criteria for
success and clearly delineated accountability and responsibility of
professional staff involved in treatmént;
(@ Failed to develop and implement policies and procedures which
establish responsibility and accountability for resident safety and
welfare;
(e) - Failed to adequately train stéff In trauma treatment techniques;
69) Failed to adequately supervise the staff with appropriately trained
- professionals Who.acﬁvely monitor the staff's day-to-day

management of the Plaintiffs; and
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g)  Failed to develop an appropriate discharge planning process and
monitoring mechanism; and failed to develop a system of
community mental health residential facilities to implement and
monitor any discharge recommendations and provide trauma
freatment in the community.

173. That the Defendants' actions and omiésions and each of them as set forth above, was
a substantial departure from acceptable professional judgmenf, practice and standards..

174. That as a direct and proximate result of the actions and omissions of the Defendants,
as set forth in paragraphs 1 'through 173, each of the Plaintiffs have been permanently injured and
have suffered irreparable harm. |

175. That the Defendants' failure to prc;tect the Plaintiffs and the class members from
harm and to provide trauma treatrnenf, habilitation, and rehabilitation, violated the Plaintiffs' and
the class rﬁembers’ rights under the First, Fourth, Fifth, and Ninth Amendments, as applied |
through the Fourteenth Amendment, to a liberty inferest of protection from harm, to treatment, to
freedom of speech, association and travel, and an unreasonable seizure of their person.

176. Plamtiffs have no adequate remedy at law.

: THIRD CAUSE OF ACTION
- FAILURE TO IMPLEMENT PROGRAMS DESIGNED TO PROTECT
CONSTITUTIONAL AND STATUTORY RIGHTS AS MANDATED PURSUANT TO
' THE CAROLINE C. CONSENT DECREE

177. That Plaintiffs reallege and incorporate paragraphs 1 through 176, as if fully set

forth herein.

: 1-78_. On or about December 23, 1998, the United Statés District Court for the District of -
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EURR e 4 b ety

Nebraska, approved and entered a Consent Decree 1o settle a class action against the Nebraska
Department of Public Institutions, now known as the Nebraské Department of Health and Human
Services System, in the Caroline C., et al., v. Dale Johnson, et al., Case No. 4:CV95-22. (Filing
133).

179. The certified class members in Caroline C. Consent Decree were defined as “D
All women who have Been sexually assaulted or raped by male patients at the HRC; and (2) All
women who are, or in the future, will be instimtionalized as patients at the HRC.”

180. This Court has jurisdiction over the Caroline C. Consent Decree until
January 1, 2003, by joint stipulation of both parties in the case. (Filings 179 and 180).

181. The purpose of the Caroline C. Consent Decree was to enforce and secure to the
class members, their constitutional and statutory rights under the United States Constitution,
Nebraska Constitution, federal statutes, Nebraska statutes and their implementing regulations.

182. Specifically, in the Caroline C. Consent Decree, the Defendants agreed to
implement programs for Class members/Women in the regional centers and in the community to
enforce and secure their consﬁtutionﬁ and statutory rights, including taking specific actions
designed to protect Class members from future violation of their rights and to ameliorate

conditions which had given rise to the prior violations of their rights.

183. That the named representéﬁve Plaintiffs in this case are also class members of the

Caroline C. class and are entitled to all rights and privileges encompassed in the Caroline C.

Consent Decree.

184. That by the Defendants' actions and omissions, they have failed to substantially

comply with these protective and ameliorative provisions of the Caroline C. Consent Decree.

48




185: That pursuant to the Consent Decree, the Nebraska Department of Health and
Human Services System is required to act to establish and maintain a safe therapeutic
environﬁent for class members at HRC, state fadilities, and in community-based services.

186. That the Defendants failed and refused to substantially comply with the
requirements of the Caroline C. Consent Decr¢e to establish and maintain a safe therapeutic
environment for class mémbers, including, but not limited to, the following particulars, to wit:

(a) Defendants failed to act to protect the class members from predaﬁon at prograrns
at LRC and NRC, to wit: allowed class members to be subjected to predatory
behavior by both staff members and male residents at LRC and NRC under their
direct control.

(b) Defendants failed to act to adequately monitor and report “Type A” abuse, as
defined by the Caroline C. Consent Decree, against members of thé class at LRC
and NRC, to wit: failing to monitor report “Type A” abuse occurring against class
members by predatory male staff and male residents at LRC and NRC under their
direct control.

(c) That Defendants’ actions and practices permitted the transfer of class members
from the HRC to other Regional Center facilities, to wit: releasing class members
from HRC without adequate treatment program in the community, and then
having the class members taken into either LRC or NRC instead of returning the
class member to HRC when, due ;to the inadequacy of the treatment plan, the class

members required re-hospitalization at a facility under the direct control of the

Defendants.
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187. Specifically, the Defendants failed and refused to substantially comply with the

requirements of the Caroline C. Consent Decree, to develop and implement appropriate mental

bealth trauma treatment for class members, including, but not limited to, the following respects:

(@)

®)

©

Defendants failed to adequately plan and provide for trauma treatment to the class
member Plaintiffs after their discharge from HRC, to wit: Defendants failed to
sufficieﬁtly address trauma issues, both by faﬂing to assure timely implementation
of a trauma treatment program within the various regions within the state and by
failing to provide trauma treaﬁ:ment fdr class members th re-entered Defendant
managed facilities at LRC and NRC.

Defendants failed to treat the re-traumatization of class members after release
from the HRC, to wit: even after the reported rapes, sexual assaults, and sexual
harassment which occurred against the class member Plamtiffs at LRC and NRC,
the Defendants denied the Plaintiffs’ re‘pe'atea requests for trauma treatment.
Defendants failed substantially to perform their obligation to ensure that Regional
Governing Boards develop and provide trauma treatment programming for class
members in the cc;mmunity, and failed to provide on-going monitoring of any
such programs, to wit: the Defendants allowed class members to be released to
individual providers who controlled and implementéd their own treatment
programs without determining the scope of any such program, or whether any
particular provider actually provided trauma treatment programs; Defendants
permitted one of the Regions to not participate in the trauma treatment training .
progfain, és érranged througﬁ fIRC in cénjﬁnction Wlth Nits cérﬁplianée erszortsr
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under the Carolyn C. Consent Decree.

@ Defendants failed to substantially comply with the trauma treatment requirements
for class members mandated by the Carbl ine C. Consent Decree, both in reggrd to
the inpatient environment and in regard to the said Consent Decree’s emphasis on
continuity into less restrictive settings, to wit: the Defendant; denied and
restricted class members access to post-release access group/individual therapy
and trauma treatment at the HRC facility.

188. -Currently, the Defendants continue to deny trauma treatment to the Plaintiffs n

direct violation of the Caroline C. Consent Decree.

189. That as a direct and proximate result of the actions and omissions of the Defendants,

as set forth in paragraphs 1 through 188, each of the Plaintiffs have been permanently injuréd and
have éuffered irreparable harm.

190. Plaintiffs have no adequate remedy at law.

FOURTH CAUSE OF ACTION
VIOLATION S OF THE AMERICANS WITH DISABILITIES ACT( ADA)

191. That Plaintiffs reallege and incorporate paragraphs 1 through 190, as if fully set

forth herein.

192. That Plaintiffs, and each of them, has at least one "disability", as the term is defined
mn'the ADA, 42 U.S.C.§ 12101 et seq., as amended, and as such, Plaintiffs have a right to the
services and protection, procedures, and rights enumerated in ADA and its implementing

regulations, while in the Defendants' custody, including reasonable accommodations for such

disabilities.
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193. That the Defendants’ acts and omissions violated the rights of the Plaintiffs' and the
class members' rights pursuant to the ADA, as amended, and its implementing regulations.

. FIFTH CAUSE OF ACTION
VIOLATIONS OF SECTION 504 OF THE REHABILITATION ACT

194. That Plaintiffs reallege and incorporate paragraphs 1 through 193, as if fully set
forth herein.

195. That the Plaintiffs, and éach of them, has at least one "handicap", as the term is
defined in Section 504, 29 U.S.C. § 794 et seq., as amended, and as such, Plaintiffs have a right
to th;e services and protection, procedures, and rights enumerated in Section 5 04, while in the
Defendants' custody, including reasonable accommodations for such handicaps.

196. That the Defendants' acts and omissi.ons violated the rights of the Plaintiffs and the

class members pursuant to Section 504, 29 U.S.C. § 794 et seq., as amended, and its

implementing regulations.

SIXTH CAUSE OF ACTION
VIOLATION OF EQUAL PROTECTION

197. That Plaintiffs reallege and incorporate paragraphs 1 through 196, as if fully set

forth herein.

198. Plaintiffs and class members are members of a group which have historically
suffered sexual and physical abuse, sexual assault and rape while in the custody of state officials.
In addition, Plaintiffs and class members have been an insular and persecuted minority,
stigmatized, and powerlesé while in the custody of state officials.

199. Defendants' failure to protect Plaintiffs' personal bodily integrity and privacy and
adopt poﬁcies and brbcédures designed to reﬁnedy past Violations denjf Plaintiffs’ équél o
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protection of the laws. Thus, Defendants have created and continue to perpetuate an inherently
dangerous living situation; whereas male patients at LRC, NRC, and HRC are afforded a secure
living situation while the women patients are denied the same while in Defendants' custody.
200. Defendants' acts and omissions constitute an intentional and invidious
discrimination based upon Plaintiffs' gender, to wit: allowing male patients privileges and
federally protected rights while denying female patients the same privileges and federally
protected rights on the basis of their gender.
PLAINTIFFS' PRAYER FOR RELIEFR
WHEREFORE, Plaintiffs pray that this Honorable Court grant them the following
relief:
A.  Continue and extend jurisdiction over this action under the Consent
Decree entered December 23, 1998, in the case entitled Caroline C.,
et al, v. Dale Johnson, et al.; Case No. 4:CV95-22. (Filings 133, 179
and 180) and assume jurisdiction over this action;
B.  Issue an Order that this action be certified as a class action pursuant to Fed.
R. Civ. P. 23;
C.  Issue a Declaratory Judgment that the Defendants have violated the
- Plaintiffs' federal constitutional rights and statutory and administrative
rights under Nebraska law, and to establish the minimum standards |
necessary asto the habilitation, treatment, rehabilitation, and
ameliorative services, programs, ancillary support and associated
services reqﬁjred to be provided to fhe Plaintiffs;
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D.  Issue a Declaratory Judgment that the Defendants' pattern and
practice, actions and omissions, violated the Plaintiffs' rights under
the First, Fourth, Fifth, Ninth, and Fourteenth Amendments of the
U.S. Constitution and under 42 U.S.C. § 12101 et seq., as amended;
and 29 U.S.C. § 794 et seq., as amended, and declaring further that the
rights so violated are present rights which must be immediately
respected by the Defendants;

E. Issuea permanent Injunction egjoining the Defendants from their
policy and practice of placing and housing known and identified
sexually aggressive male residents with more vulnerable woman
residents with mental illnesses and developmental disabilities;

F.  Issue a permanent Injunction enjoining the Defendants from their
policy and practice of failing to adequately assess‘ risks, diagnose,
treat, monitor, and supervise placement of sexually aggressive male
residents at the LRC, NRC, and HRC;

G.  Issue a permanent Injunction enjoining the Defendants from their
policy and practice of punishing either by ward restriction, use of
restraints, or seclusion under the pretext of "protection”, those women
who report rapes, sexual assaults, and sexual harassment by sexually
aggressive male residents or staff employees at HRC, LRC, and NRC;

H.  Issue an Order requiring-the Defendants to develop appropriate
fraﬁma “tIeatmeﬁt prograrﬁs, hélu@g a system of 'corﬁmulﬁty mental
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health residential facilities meeting the mental health trauma treatment
needs of the individual Plaintiffs and the class of women in the
custody and care of HHS and at the Regional Centers across the State;
Issue an Order requiring the Defendants to adopt a trauma treatment
model that will meet a constitutionally minimum standa:dfo protect
Plaintiffs from harm and provide treatment, to wit:

(a) an administrative structure which distributes leadership across
disciplines in a "multi-disciplinary préfessional staff";

(b) the basic unit of organization which is the treatment or

~ rehabilitation "program", which may be housed within a hospital or
other type of facility, which has an explicitly stated purpose or
"mission" amenable to objective measurement of success, and has the
goal of returning residents to higher levels of functioning, both within
and outside the institution;

(c) have policies and proéedures specific to the programs which are
aimed at supporting the role and mission of the treatment or
rehabilitation programs and clearly indicate respoﬁsibﬂify, as well as
authority;

(d) that residents gain admission to treatment or rehabilitation
programs by matching crifen'a which are part of the programs'
mission, policy and procedures which define the specific problems
Whlch the progfams are designed to effeétivély freat; |
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(¢) that treatment includes biological (medications), psychological,
psychosocial modalities, which are strategically planned and
coordinated, and the resident's status is determined by response to
treatments beyond drug-induced control of symptoms;

(f) that direct care staff are skilled technicians who receive intensive
and ongoing training in treatment and rehabilitation techniques,
Whose work is continuously supervised by professionals, and whose
role 1s explicitly recognized in policies and procedures as critical to
treatment or rehabilitation success;

(g) that all factors affectiﬁg the resident's ability to function both
inside and outside the institution are addressed in treatment, including
social and independent living skills not narrowly associated with the
resident's "mental illness";

(h) that treatment sta.ff are trained to discriminate the "person" from
the "mental illness" and/or other disabilities;

Issue an Order requiring the Defendants to implement a plan of staff
training which includes seﬁsiﬁvity training to both the sexuality of
people with mental illnesses and the possible problems with consent,
as well a§ what to do and what not to do, when they encounter

Inappropriate or controversial sexual behaviors, including the

. adoption of policies and procedures specific to each program;

Issue an Order fequin'ng thé Defcndants to develop more specific
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policies and procedures in regard to appropriate sexual expression;
assessments for the capacity to consent; sex education; and the
repérting and investigation of abuses and vigorous enforcement of
policies;

Issue an Order requiring the Defendants to take abuse histories on
admission and at periodic intervals, provide subsequent appropriate
treatment, and teach effective skills so that residents can deal with
dangerous or exploitative experiences in the institution or on their
return to the community, to develop affirmative policies and training
to prevent rape and sexual abuse;

Issue an Order requiring the Defendants to utilize appropriate risk
assessment techmques to identify sex offenders and potential sex
offenders among residents, and to provide the resident so identified
appropriate mental health treatment and rehabilitation;

Issue an Order requiring the Defendants to develop and implement
policies protecting both residénts and Defendants' employees who
report allegations of sexual assault, sexual harassment, abuse, and
neglect;

Issue an Order requiring the Defendants to provide trauma treatment
and rehabilitation of the named Plaintiffs and all other known Victimé
of sexual assault who are class members and reside in Defendants’ -
cuéfodial fac‘ﬂitiés,r to ﬁt: HRC, LRé, Vand NRC;
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Issue an Order requiring the Defendants to treat "resident to resident”

harm by carefully evaluating the harm as a failure of staff to supervise

residents and as a failure to provide adequate and effective

rehabilitation services, and to require that staff be held accountable;

For an Order directing the Defendants to take any other affirmative

steps to protect all members of the Plaintiff class from harm by

pfoviding them with appropriate safety and protection from sexual

assaults, including such specialized programs where programs and

related services are necessary for the delivery of mental ilealth

treatment and rehabilitation consistent with the individual needs of the

members of the Plainﬁﬁ class, and to do so under a specific time-

limited _pian approved and monitored by this court;

For an Order directing the Defendants to create “all women safe units” in each of
‘ the three Regional Centers;

For an Order directing the Defendants to create, provide support, develop, maintain,
and regularly meet and confer with an on-site consumer group fdr and selected by
the class members at each Regional Center entitled tha “Women’s Council” at all
three Regional Centers on safety and treatment issues and concerns which impact
upon Wopnen residents in the Defendants’ facilities;

For an Order directing the Defendants to create and implement a comprehensive
prehiring procedure and process designed to identify and reject potential employees

who have a history of abuse or néglect of persons with disabilities, and sexual
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exploitation or sexual abuse of minors and women:;

U.  Issue an Order appointing a Master to oversee and monitor the Defendants’
implementation and compliance with any orders that this Court may deem
necessary and proper to secure and pro;cect the constitutional rights of the Plaintiffs;

V. Issue an Order awarding such other and further relief as this Court may deem just
and proper;

W.  Award the Plaintiffs' attorneys théir costs and attoméy fees as provided under 42
U.S.C. § 1988; and;

X.  Plaintiffs request trial in Omaha, Nebraska.

Dated: December 13, 2002.
Respectfully submitted,

ELIZABETH M.; SELENA T., by and through
her legal guardian, CAROLYN TANKERSLEY;
JENNIFER H.; JULIANA W.; PENNY G.;
ETHEL H.; MARY W.; ROBIN H.; THERESA
L.-R.; SARA M.; TAMICA 8S., by and through
her legal guardian, SHAUNDA STARKS;
KIMBERLY H., by and through her legal
guardian, SANDRA TANI; PAM B.;
CAROLINE C.,, by and through her legal
guardian, THEDA CARTER; JOELENE B.;
and SUSAN Z., and on behalf of themselves
and on behalf of others similarly situated,

Plaintiffs,
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Bruce G. Mason, NBA# 12626
Litigation Director

Nebraska Advocacy Services, Inc.
134 South 13 Street, Suite 600
Lincoln, NE 68508

Telephone: (402) 474-3183 or
Omaha (402) 397-1050

Email: bruce@nas-pa.org or
Bmasonlaw@aol.com

bty M

Shifley Mora Jam s/ NBA# 19705
Senior Staff Attorney

Nebraska Advocacy Services, Inc.
134 South 13® Street, Suite 600
Lincoln, NE 68508

Telephone (402) 474-3183

Fax: (402) 474-3274

Email: shirley@nas-pa.org

And

By: - @\
#ickael J. Elsken, M 16829

Staff Attorney

Nebraska Advocacy Services, Inc.
134 South 13® Street, Suite 600
Lincoln, NE 68508

Telephone (402) 474-3183

Email: mike@nas-pa.org

Attdrnevs for the Plaintiffs
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