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I N THE UNI TED STATES DI STRI CT COURT FOR THE
Dl STRI CT OF NEBRASKA
ELI ZABETH M, et. al.,
Plaintiffs, 8: 02CV585
V.
RON D. RCSS, et. al., MEMORANDUM AND ORDER

Def endant s.

N N N N N N N N N N

This matter is before the Court on plaintiffs’ Mtion
for Cass Certification and Appoi ntnent of C ass Counsel (Filing
No. 90). After carefully reviewng the notion, the briefs of the
parties, and the evidence submtted in support thereof, the Court
finds that the plaintiffs’ notion should be granted.

| . BACKGROUND

Before turning to the nerits of the plaintiffs’ notion,
the Court will provide a brief summary of the background of this
case. The plaintiffs, wonen with nental illnesses and
devel opmental disabilities, are present or fornmer patients at the
State of Nebraska s three custodial nental health facilities:

Li ncol n Regional Center (LRC), Norfol k Regional Center (NRC), and
Hastings Regional Center (HRC). The defendants are seven
officials of the State of Nebraska: Ron D. Ross, the Director of
t he Nebraska Heal th and Human Services System (NHHSS), which
operates the Regional Centers; Barbara Ransey, the Chief

Executive O ficer of LRC Ri chard Ganel, the Chief Executive
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Oficer of NRC, WIliam G bson, the Chief Executive Oficer of
HRC, Y. Scott Mwore, MD., the dinical Drector of LRC Stephen
ONeill, MD., the Cdinical Drector of NRC, and Ri chard Dyer
MD., the Acting Cinical Drector of HRC. The defendants have
been sued in their official capacities.

The plaintiffs have filed a class action conplaint, on
behal f of thenselves and all other wonen simlarly situated,
pursuant to Rule 23 of the Federal Rules of Cvil Procedure. The
plaintiffs claimviolations of their constitutional and statutory
rights, based on the alleged rape, sexual assault, exploitation
and harassnent they endured at the hands of staff nenbers and
mal e residents while patients at the Regional Centers. The
plaintiffs claimthat the defendants were aware of the assaults,
and took no protective neasures to prevent their occurrence. The
plaintiffs also allege that the defendants failed to provide
appropriate treatnment for their nental health needs.

Specifically, the plaintiffs allege violations of their rights
under the First, Fourth, Fifth, N nth and Fourteenth Amendnents
to the U S. Constitution, the Americans with Disabilities Act of
1990, Section 504 of the Rehabilitation Act of 1973, and the | aws
of the State of Nebraska. As a result of these allegations, the
plaintiffs filed this civil rights action pursuant to 42 U.S.C.

8§ 1983, seeking declaratory and injunctive relief. The

plaintiffs now ask the Court to certify this case as a class
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action under Rules 23(a) and 23(b) of the Federal Rules of G vil
Procedure.
1. CLASS CERTI FI CATI ON

“In order to obtain class certification, a plaintiff
has the burden of showi ng that the class should be certified and
that the requirements of Rule 23 are net.” Coleman v. Watt, 40
F.3d 255, 258 (8" Cir. 1994), citing Smith v. Merchants &
Farnmers Bank of West Hel ena, 574 F.2d 982, 983 (8'" Cir. 1978).
“Class certification nust be based on the facts and circunstances
of each individual case, and nust depend upon a careful bal ance
bet ween the conveni ence of maintaining a class action and the
need to guarantee adequate representation to the class nenbers.”
Caroline C. v. Johnson, 174 F.R D. 452, 459 (D. Neb. 1996),
citing Wight v. Stone Container Corp., 524 F.2d 1058, 1061 (8'"
Cr. 1975). “A district court has broad discretion in
determ ning whether to certify a class, and its determ nation
wi Il not be overturned absent a showing that it abused its
discretion.” Inre MIKk Products Antitrust Litigation, 195 F. 3d
430, 436 (8" Cir. 1999), quoting Glbert v. Cty of Little Rock
722 F.2d 1390, 1399 (8'" Cir. 1983), cert. denied, 466 U S. 972,
80 L. Ed. 2d 820, 104 S. Ct. 2347 (1984).

A. Definition of the C ass
“Al t hough not specifically nentioned in the rule, the

definition of the class is an essential prerequisite to

-3-
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mai ntaining a class action.” Caroline C., 174 F.R D. at 459,
citing Roman v. ESB, Inc., 550 F.2d 1343, 1348 (4'" Cir. 1976).
Mor eover,

[t] he menbership of the class nust
be capabl e of ascertai nment under
sone objective standard so that the
court may insure that the interests
of the class are adequately
represented. Further, the class
definition nmust not be defined so
broadly that it enconpasses
individuals with little connection
to the clainms at issue, and the
boundari es of the class nmust not be
anor phous.

Caroline C., 174 F.R D. at 459 (citations omtted).
In this case, plaintiffs ask the Court to certify a
cl ass consisting of:

Al wonen who were subjected to
rape, sexual assault, sexua
harassnent, sexual exploitation,
and physical assault, during al
material tinmes, while in the care
and cust ody of Nebraska Health and
Human Servi ces System (NHHSS) as
residents at one or nore of the
NHHSS residential nental health
facilities; and all wonmen who are
currently, or in the future wll
be, in the care and custody of the
NHHSS and pl aced as residents at
one or nore of the NHHSS
residential nmental health
facilities.

(Filing No. 90). The proposed representatives of the class are:
Eli zabeth M; Selena T., by and through her |egal guardi an

Carol yn Tankersley; Jennifer H ; Juliana W; Penny G ; Ethel H

-4-
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Mary W; Robin H ; Theresa L.-R; Sara M; Tamka S., by and
t hrough her |egal guardian, Sandra Tani; PamB.; Caroline C, by
and through her |egal guardian, Theda Carter; Jolene B.; and
Susan Z.

The defendants argue that the plaintiffs’ proposed
cl ass cannot be certified in its present formfor several
reasons. First, the defendants claimthat past fermale patients
at the NHHSS facilities cannot be certified as class nenbers
because they are no | onger subject to an ongoi ng viol ati on of
federal law. The El eventh Arendnent grants state officials
immunity froman action for damages or injunctive relief in
federal court. However, in Ex Parte Young, 209 U S. 123, 52 L
Ed. 714, 28 S. C. 441 (1908), the Suprenme Court carved out a
narrow exception to this rule. Under Ex Parte Young, the
plaintiffs can bring an action against a state official in
federal court if the conplaint alleges “an ongoing violation of
federal |aw and seeks relief properly characterized as
prospective.” Verizon Maryland Inc. v. Public Serv. Conmin, 535
U S 635 645, 152 L. Ed. 2d 871, 122 S. C. 1753 (2002). The
def endants cl ai mthat wonen who are no |onger patients at the
NHHSS facilities are not subject to an ongoi ng constitutional
viol ation, and therefore they cannot bring a claimagainst state

officials under Ex Parte Young. The defendants al so argue that



Case: 8:02-cv-00585-LES-DLP  Document #: 98  Date Filed: 05/11/2005 Page 6 of 22

past patients cannot be certified as class nenbers because they
woul d not benefit from prospective relief.

The plaintiffs, however, argue that courts regularly
certify past plaintiffs as class nenbers. The plaintiffs also
argue that the former NHHSS patients are subject to an ongoi ng
violation of federal law, due to the defendants’ continued
failure to provide themw th adequate nmental health treatnent.
Moreover, even if the former patients were not subject to an
ongoing violation of federal law, the plaintiffs claimthat they
could still be certified as nmenbers of the class. As the Suprene
Court has stated, “Wien the claimon the nerits is ‘capable of
repetition, yet evading review,’ the nanmed plaintiff may litigate
the class certification issue despite |oss of his personal stake
in the outcome of the litigation.” United States Parole Commin
v. Ceraghty, 445 U. S. 388, 398, 100 S. C. 1202, 63 L. Ed. 2d 479
(1980). The Geraghty Court further stated:

The “capable of repetition, yet
evadi ng review doctrine, to be
sure, was devel oped outside the

cl assaction [sic] context. But it
has been applied where the naned
plaintiff does have a personal
stake at the outset of the |awsuit,
and where the claimmay arise again
with respect to that plaintiff; the
l[itigation then may continue

not wi t hst andi ng the naned
plaintiff’s current |ack of a
personal stake. Since the litigant

faces sone |ikelihood of becom ng
involved in the sane controversy in

- 6-
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the future, vigorous advocacy can
be expected to conti nue.

ld. (citations omtted). This principle was applied by an Ei ghth
Circuit district court in Christina A. ex rel. Jennifer A .

Bl oonberg, 197 F.R D. 664, 667 (D. S.D. 2000). In Christina A,
the plaintiffs sought declaratory and injunctive relief against
t he defendants, claimng that their rights had been viol ated due
to the conditions of confinenent and the policies, practices,
acts, and om ssions at Plankinton, a juvenile correction
facility. The defendants argued that four of the naned
plaintiffs were not proper representatives of the class because
t hey had been transferred out of Plankinton. However, the Court
hel d:

The fact that four Plaintiffs .
have been transferred does not nake
t hem i nadequat e representati ves.

: Even if these four Plaintiffs
| ost their personal stake as a
result of their transfer,

just as these four Plaintiffs were
transferred out of Pl ankinton, they
could be transferred back to

Pl anki nton and beconme subject once
again to the conditions, policies
and practices they now object to.

: Therefore, even if the four
named Plaintiffs that have been
removed from Pl anki nt on have | ost
their personal stake, they may
still be representatives of the

cl ass.

Christina A., 197 F.R D. at 670. In addition, the Court

r easoned:
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| f being transferred froma

facility were enough to prevent a

plaintiff fromrepresenting a

cl ass, defendants woul d only need

to transfer all of the naned

Plaintiffs out of the facility in

gquestion to defeat an action. It

woul d be inpossible then for any of

the conditions at Pl ankinton, or

any DOC facility, to be reviewed.

As a result, clainms such as the

ones present here, then, would be

“capabl e of repetition, yet evading

revi ew.”
ld. at 670 n.7. The same is true in this case. Even though the
past patients of the NHHSS facilities have, for the tinme being,
| ost their personal stake in the outcone of this litigation, the
Court finds that they may still be certified as nmenbers of the
class. As the plaintiffs have stated, many of these wonen have
been residents of the NHHSS facilities on nore than one occasion
in the past, and it is possible that they could becone residents
again in the future, due to their continuing nental ill nesses.
| f they become residents again in the future, they will once
again be subject to the policies and practices they now obj ect
to. Thus, their clains are “capable of repetition, yet evading
review.” Moreover, as the Christina A court recognized, if the
def endants’ argunents were to succeed, the defendants woul d be
able to defeat future clainms by sinply releasing or transferring
residents fromthe facilities.

Next, the defendants argue that future femal e patients

cannot be certified as class nmenbers because the class woul d be

- 8-
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too indefinite. According to the defendants, “[a]ny woman on
earth mght be a patient in the future.” (Defendants’ Brief in
Qpposition to Cass Certification at 16). The defendants al so
argue that future patients cannot be included in the class
because “[a] specul ative or hypothetical claimof future injury
is insufficient to generate standing.” Coleman v. Watt, 40 F. 3d
255, 259 (8™ Cir. 1994). Rather, a plaintiff nust show that she
“has sustained or is imediately in danger of sustaining sone
direct injury” in order to have standing. Los Angeles v. Lyons,
461 U.S. 95, 102, 75 L. Ed. 2d 675, 103 S. Ct. 1660 (1983).
According to the defendants, future patients at the NHHSS
facilities face no inmmedi ate threat of injury, and therefore have
no standi ng.

The plaintiffs, however, argue that classes containing
future nmenbers are not indefinite, and that courts have regularly
certified classes which include persons who “will, in the future”
be nenbers of the class. The Court agrees. For instance, in
Caroline C., the plaintiffs sought to certify a class that
i ncluded “all wonen who are currently patients at the Hastings
Regi onal Center (HRC), and all those wonen who were in the
custody of the Defendants at the HRC, during all material tines,
or in the future.” 174 F.R D. at 456. The defendants argued
that the proposed class was ill-defined and untenable. However,

the Court held that there would be no difficulty in determning

-9-
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whet her a person was a nenber of the class, because
“Ir]esidential treatnment at HRC provides a definite boundary

bet ween t hose wonen who are nenbers of the putative class and

t hose who are not.” 1d. at 460. The Court found that those
wonmen who were raped or assaulted at the HRC had clearly suffered
an actual injury, and those wonen could be nenbers of the class
even if they were no |longer patients at the HRC. In addition,
the Court believed that the class could al so include those wonen
who were currently patients at the HRC, and those wonen who woul d
be patients of the HRC in the future, even if those wonen had not
yet been raped or assaulted, because “according to the

al l egations of the conplaint those wonen are or will be subject
to policies and practices that create a risk of harmto them?”

Id. at 462. The Caroline C. Court cited a long list of cases in
whi ch courts have certified classes conposed, in part, of persons
who will be subject to a policy or practice that may in the
future subject themto harm See Caroline C., 174 F.R D. at 461.
The Court did suggest, however, that the class be redefined so as
not to include wonen who were no | onger patients at the HRC and
had not been raped or assaulted while at the facility, because

t hose wonen had not suffered and would not suffer an actual
injury. Instead, the Court suggested that the class be redefined
to include only wonen who were assaulted or raped at the HRC in

the past, and all current or future patients of the HRC

-10-
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In this case, the proposed class is nearly identical to
the Court’s suggested class in Caroline C. The proposed cl ass
i ncludes all wonmen who were assaulted or raped at the NHHSS
facilities in the past, and all current or future patients of the
NHHSS facilities. Thus, under the reasoning of Caroline C., the
Court finds that, although the plaintiffs’ proposed class
i ncludes future nenbers, it is well defined and capabl e of
ascertai nnent.

Finally, the defendants argue that nost of the naned
plaintiffs are inproper representatives of the class because they
are not presently patients at the NHHSS facilities. O the
sixteen plaintiffs named in the conplaint, only Caroline C and
Susan Z. are presently patients at one of the facilities. The
defendants claimthat “[a] fundanental requirenent of
representatives in a class action is that they nust be nenbers of
t he subcl asses they seek to represent.” Roby v. St. Louis
Sout hwestern Railway Co., 775 F.2d 959, 961 (8" Cir. 1985),
citing East Texas Motor Freight System Inc. v. Rodriguez, 431
U S 395 403, 52 L. Ed. 2d 453, 97 S. C. 1891 (1977).

Moreover, a plaintiff “is not a proper representative of the
cl ass where [she herself] lacks standing to pursue the claim”
Hal | v. LHACO, Inc., 140 F.3d 1190, 1196 (8'" Cir. 1998).

| nstead, the defendants argue that the underlying clains should

-11-
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be presented by persons who are presently patients at the
facilities and have a real stake in the outcone of the suit.

The Court has already held that past patients who were
raped or assaulted at the NHHSS facilities can be nmenbers of the
cl ass because their clains are “capable of repetition, yet
evadi ng review.” Because the Court has determ ned that forner
patients can be nenbers of the class, it follows that they can
al so be representatives of the class. Accordingly, the Court
w Il now consider whether the requirenments for class
certification under Rule 23(a) have been net.

B. Rule 23(a)

Federal Rule of G vil Procedure 23(a) permts class
certification where (1) the class is so nunmerous that joinder of
all nmenbers is inpracticable, (2) there are questions of |aw or
fact common to the class, (3) the clains or defenses of the
representative parties are typical of the clains or defenses of
the class, and (4) the representative parties will fairly and
adequately protect the interests of the class. Each el enent of
Rul e 23(a) nmust be satisfied in order to obtain certification of
t he cl ass.

1) Nunerosity:

The first prerequisite the plaintiffs nmust neet under

Rul e 23(a) is nunerosity. The nunerosity requirenment is

satisfied if the potential class is so nunerous that joinder of

-12-
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all nmenbers is inpracticable. Fed. R Gv. P. 23(a)(1).
According to the plaintiffs, the proposed class consists of
approxi mately 1,000 wonen who have been affected by the |ack of
mental health services at the NHHSS facilities, including at

| east 100 wonen who have been subjected to assault and rape. The
cl ass al so includes an undeterm ned nunber of potential future
menbers.

The Court believes that the nunerosity requirenent is
satisfied in this case. “Plaintiffs need not show that joinder
is inmpossible, but that joining all nenbers of the class would be
difficult.” Caroline C, 174 F.R D. at 462. The Caroline C
court further stated:

Certainly, where the class is very

| arge -- for exanple nunbering in
the hundreds -- joinder will be
impracticable . . . . In light or

[sic] prevailing precedent, the

difficulty inherent in joining as

few as 40 class nenbers shoul d

raise a presunption that joinder is

i npracticable, and the plaintiff

whose class is that large or |arger

shoul d nmeet the test of Rule

23(a) (1) on that fact al one.
ld., citing Newberg, Class Actions 8 3.05, at 3-25. See also
Robi doux v. Celani, 987 F.2d 931, 936 (2" Cir. 1993); Lockwood
Motors, Inc. v. Ceneral Motors Corp., 162 F.R D. 569, 574 (D
M nn. 1995). At approxinmately 1,000 wonen, the proposed class in
this case is significantly larger than 40 nenbers. Therefore,

based on the reasoni ng of Newberg, Robidoux, and Lockwood, there

- 13-
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is a presunption that joinder is inpracticable. Mreover, the
fact that unknown persons are involved in this case al so nmakes
joinder inpracticable. ®“Since there is no way now of determ ning
how many of these future plaintiffs there may be, their joinder
is inmpracticable.” Caroline C., 174 F.R D. at 463, citing Ellis
v. Naval Air Rework Facility, 404 F. Supp. 391, 396 (N.D. Cal.
1975), rev’'d on other grounds, 608 F.2d 1308 (9'" Gir. 1979).
2) Commonal ity:

The second prerequisite the plaintiffs nmust neet under
Rule 23(a) is comonality. The commnality requirenent is
satisfied if there are questions of |aw or fact comon to the
class. Fed. R Cv. P. 23(a)(2). “Rule 23 is satisfied when the
| egal question ‘linking the class nenbers is substantially
related to the resolution of the litigation.”” DeBoer v. Mllon
Mortgage Co., 64 F.3d 1171, 1174 (8'" Cir. 1995), quoting Paxton
v. Union Nat’'l Bank, 688 F.2d 552, 561 (8" Gir. 1982).
“However, ‘the rule does not require that every question of |aw
or fact be common to every nenber of the class. . . .’” Caroline
C., 174 F.R D. at 464, quoting Paxton, 688 F.2d at 561
“Instead, Rule 23(a)(2) requires only that the course of conduct
giving rise to a cause of action affects all class nmenbers, and
that at |east one of the elenments of that cause of action is

shared by all class nmenbers.” Caroline C., 174 F.R D. at 464,

-14-
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citing Lockwood Motors, Inc. v. General Mdtors Corp., 162 F.R D
569, 575 (D. M nn. 1995).

The plaintiffs claimthat there are questions of |aw
and fact common to the proposed class in this case, and the
def endants do not contest this issue in their brief. |In fact,
t he defendants concede that this requirenent has been nmet. (See
Defendants’ Brief in Qpposition to Cass Certification at 7-8).
Thus, the Court finds that the commonality requirenent is
satisfied in this case.

3) Typicality:

The third prerequisite the plaintiffs nmust neet under
Rule 23(a) is typicality. The typicality requirenent is
satisfied if the clains or defenses of the representative parties
are typical of the clains or defenses of the class. Fed. R Cv.
P. 23(a)(3). In other words, the representative parties “nust be
a part of the class and ‘possess the sane interest and suffer the
same injury’ as the class nenbers.” Caroline C., 174 F.R D. at
464, citing General Tel ephone Co. of Southwest v. Fal con, 457
US 147, 156, 72 L. Ed. 2d 740, 102 S. C. 2364 (1982).

In this case, the defendants claimthat “[t]ypicality
‘requires that the clainms of the class representatives be typical
of those of the class, and is satisfied when each class nenber’s
claimarises fromthe sane course of events, and each class

menber makes simlar | egal argunents to prove the defendant’s

-15-
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l[iability.”” Robinson v. Metro-North Comuter R R Co., 267 F.3d
147, 155 (2d Cir. 2001)(quoting Marisol A v. Guliani, 126 F.3d
372, 376 (2d Gr. 1997). According to the defendants, each
plaintiff alleges that she was the victimof one or nore separate
i nci dents of sexual assault, and to prove their clains, the
representative plaintiffs will have to prove sixteen individual
courses of events. Thus, the defendants argue that the proposed
cl ass does not satisfy the typicality requirenent because the
claims of the plaintiffs and class nenbers each arise froma
separate course of events.

The defendants’ argunent is unpersuasive, and virtually
identical to the argunent that was rejected by the Court in
Caroline C! Wile it is true that typicality is satisfied if
each class nenber’s claimarises fromthe same course of events,
there are also other ways to satisfy the typicality requirenent.
For instance, the Eighth Grcuit has held that the typicality
requirenent is met when the clainms are based on the sane | egal
theories: “Wien the claimarises out of the sane |egal or

remedi al theory, the presence of factual variations is normally

1 The Court stated, “Defendants’ contention that the harm
suffered by the plaintiffs is different in each case is
specious.” 174 F.R D. at 465 n.14. The defendants relied on
Jeannides v. U S. Hone, 114 F.R D. 29 (N.D. IIl. 1987), but the
Court found that case distinguishable “because the plaintiffs in
Jeanni des were seeki ng damages fromthe defendant under Rule
23(b)(3), while this action involves only a request for
injunctive and declaratory relief[.]” Id.

-16-
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not sufficient to preclude class action treatnment.” DeBoer v.
Mel | on Mortgage Co., 64 F.3d 1171, 1175 (8™ Cir. 1995), citing
Donal dson v. Pillsbury Co., 554 F.2d 825, 831 (8" Cir. 1977).
Moreover, “[t]he burden of denonstrating typicality is fairly
easily nmet so long as other class nenbers have clains simlar to
the naned plaintiff.” DeBoer, 64 F.3d at 1174, citing Paxton
688 F.2d at 562. The Court believes that the class nenbers in
this case all have clains simlar to the named plaintiffs. As
the Caroline C. court stated, “the interests of the naned
plaintiffs in protecting thenselves fromrapes and assaults by
mal e patients at HRC clearly align with those of the nenbers of
the class as a whole.” 174 F.R D. at 465. The sane is true in
this case. Thus, the Court finds that the typicality requirenent
is satisfied.
4) Adequacy:

The final prerequisite the plaintiffs nmust neet under
Rul e 23(a) is adequacy. The adequacy requirenent is satisfied if
the representative parties will fairly and adequately protect the
interests of the class. Fed. R Cv. P. 23(a)(4). To satisfy
this elenent, the plaintiffs nust show that “(1) the
representatives and their attorneys are able and willing to
prosecute the action conpetently and vigorously, and (2) each
representative’s interests are sufficiently simlar to those of

the class such that it is unlikely that their goals and
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viewpoints will diverge.” Caroline C., 174 F.R D. at 466, citing
Lockwood, 162 F.R D. at 576.

The plaintiffs argue that the representative parties’
attenpt to require the defendants to bring NHHSS policies and
practices up to constitutional and statutory requirenents is
coextensive with the interests of the remai nder of the proposed
class. The plaintiffs also claimthere is no evidence of
conflicting clains anong nenbers of the proposed cl ass.
Moreover, the representative plaintiffs believe their attorneys
at Nebraska Advocacy Services (“NAS’) are fully conpetent to
prosecute this case as a class action. According to the
plaintiffs, NAS has represented hundreds of clients in order to
secure rights for Nebraska citizens with devel opnent al
disabilities or nmental illnesses. NAS has assigned three full-
time attorneys, two paralegals, and two part-time |law clerks to
prosecute this action. Finally, the attorneys have a conbi ned
thirty-six (36) years of experience representing clients with
devel opnental disabilities and nental illnesses, and one of them
has previously prosecuted class actions.

The Court believes that the representative parties’
interests are sufficiently simlar to those of the class, and
that the representative parties and their attorneys wll fairly
and adequately protect the interests of the class. Furthernore,

t he defendants do not contest the adequacy issue in their brief.

- 18-
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Thus, the Court finds that the plaintiffs have satisfied the
final requirenment for class certification under Rule 23(a).
C. Rule 23(b)

Al t hough the Court has found that the plaintiffs have
satisfied all of the requirenents of Rule 23(a), the inquiry does
not end here. 1In addition to satisfying all four el enments of
Rul e 23(a), the plaintiffs nust satisfy one of the three
alternative requirenents of Rule 23(b). The plaintiffs seek
certification under Rule 23(b)(2), which provides that an action
may be maintained as a class action if “the party opposing the
cl ass has acted or refused to act on grounds generally applicable
to the class, thereby making appropriate final injunctive relief
or corresponding declaratory relief with respect to the class as
a whole[.]” Fed. R Cv. P. 23(b)(2). 1In this case, the
plaintiffs claimthat the defendants have acted or refused to act
on grounds generally applicable to the class as a whol e, thereby
maki ng i njunctive or declaratory relief an appropriate renedy
with respect to the class. The Eighth Circuit has stated, “If
the Rule 23(a) prerequisites have been net and injunctive or
declaratory relief has been requested, the action usually shoul d
be allowed to proceed under subdivision (b)(2).” DeBoer v.
Mel | on Mortgage Co., 64 F.3d 1171, 1175 (8" Cir. 1995), quoting

7A Charles A. Wight et al., Federal Practice and Procedure
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8§ 1772, at 425 (2d ed. 1986). Mrreover, the Third Crcuit has
noted that Rule 23(b)(2) “is alnbst automatically satisfied in
actions primarily seeking injunctive relief.” Baby Neal For and
By Kanter v. Casey, 43 F.3d 48, 58 (3¢ Cir. 1994). In this
case, the plaintiffs seek only declaratory and injunctive relief.
Thus, the Court finds that certification is appropriate under
Rul e 23(b)(2).

The plaintiffs also claimthat the proposed class fits
the requirenents of Rule 23(b)(1)(B), which allows for class
certification when the prosecution of separate actions by
i ndi vi dual nmenbers of the class would create a risk of
“adj udications with respect to individual nmenbers of the cl ass
whi ch would as a practical matter be dispositive of the interests
of the other nmenbers not parties to the adjudications or
substantially inpair or inpede their ability to protect their
interests[.]” Fed. R GCv. P. 23(b)(1)(B). As the Court stated
in Caroline C.:

An adj udication on the nerits of
the clains of the nanmed plaintiffs
inthis case would, as a practical
matter, be dispositive of the
interests of the other nenbers of
the class. Any change in the
policy or practices of the

def endants at HRC woul d affect
absent menbers of the class,
because they are or will be subject
to those policies or practices.

Al t hough actions invol ving

injunctive and declaratory relief
that affect the interests of an
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entire class are nost often brought

under Rule 23(b)(2), they may al so

be brought under Rule 23(b)(1)(B)
Caroline C., 174 F.R D. at 467, citing Wight, MIller, and Kane,
Federal Practice and Procedure § 1774, at 446. The sane is true
inthis case. A change in the policies and practices of the
defendants at the NHHSS facilities would affect absent nenbers of
the cl ass, because the absent nmenbers are or will be subject to
those policies or practices. Mreover, an adjudication of the
claims of the nanmed plaintiffs would be dispositive of the
interests of the other nenbers of the class. Thus, the Court
finds that certification is al so appropriate under Rule
23(b) (1) (B).?2

[11. APPO NTMENT OF CLASS COUNSEL

The plaintiffs also nove the Court to appoint NAS as

cl ass counsel. The Court believes that the NAS attorneys are
fully conpetent to handle this matter, and the defendants raise

no objection. Thus, the Court finds that NAS shoul d be appointed

as class counsel in this case. Accordingly,

2 The Court recognizes that “notice to the plaintiff class
is not required under Rule 23(b)(2) or 23(b)(1)(B), and cl ass
menbers are not entitled to ‘opt out’ of the action as they would
be under Rule 23(b)(3).” Caroline C., 174 F.R D. at 467 n. 18,
citing Sperry Rand Corp. v. Larson, 554 F.2d 868, 875 (8" Cir.
1977) .
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| T IS ORDERED:

1) The plaintiffs have satisfied the requirenents of
Rul es 23(a), 23(b)(2), and 23(b)(1)(B). Plaintiffs’ notion for
class certification (Filing No. 90) is granted. This action
shal | proceed as a class action on behalf of the follow ng class:

Al wonen who were subjected to
rape, sexual assault, sexua
harassnent, sexual exploitation,
and physical assault, while in the
care and custody of Nebraska Health
and Human Servi ces System ( NHHSS)
as residents at one or nore of the
NHHSS residential nental health
facilities; and all wonen who are
currently, or in the future wll
be, in the care and custody of the
NHHSS and pl aced as residents at
one or nore of the NHHSS
residential nmental health
facilities.

2) Plaintiffs’ notion for appointnent of class counsel
(Filing No. 90) is granted. Nebraska Advocacy Services, Inc., is
her eby appoi nted as cl ass counsel.
DATED this 11th day of My, 2005.
BY THE COURT:

/sl Lyle E. Strom

LYLE E. STROM Seni or Judge
United States District Court
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